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It is doubtless to say that the Free Software Movement has particular significance
in the short history of computer software. Though the rise of free software does not
change the status quo that proprietary software still has overwhelming power over
related markets, yet it provides potential customers with technical alternatives, and the
concept in the Free Software Movement that users regain “four freedoms” by means of
licensing agreements triggered off other social movements urging rightholders of

intellectual property to adopt public licenses for enriching social common resources.

The Free Software Movement represents the public reflection to the developing
trend of proprietary software, thus it is important to understand the GNU General Public
license (GNU GPL), which set up the main frame of the movement. The GNU GPL is
deemed a contract agreement under the civil law of Taiwan, and this thesis illustrates
whether computer programs are copyrightable, and then analyzes the nature of licensing
agreements from several aspects, focusing on the function and the corresponding
influences on copyright law. Besides, the thesis discusses exclusive and non-exclusive

licenses under Taiwan law, explaining the interaction between them.

The thesis continues to analyze proprietary software licensing agreements under
copyright and competition law. Proprietary software, of which the rightholders do not
open source codes to the public, is technically limited for users’ modification. Due to
the pursuit of short-term profits, most copyright holders request licensees not to modify
or reverse engineer the software, or remove the lawfully-protected technological
protection measures. Technology, law, and contract all form mechanism to rigidly

control licensees. Nevertheless, in some cases these restrictions may be considered as
v



violations of the related laws. The thesis reviews the proprietary software licensing
agreements, interprets these limits under copyright and competition law, and indicates
that the limits set by licensors may have anti-competitive effects and thus are prohibited

by competition law.

Things become totally different when it comes to the GNU GPL. The thesis first
explains the meanings of the GNU GPL, and then analyzes the GNU GPL under the
same standard as adopted with proprietary software. Computer programs, which are
functional works under copyright law, are created not for their beautiful expression, but
for their practical utility. Users purchase software licenses for use on their computers,
not for appreciation. Therefore, all kinds of restraints to users shall be legally reviewed
in detail under copyright and competition law in order to strike a balance between
private profits and public interests, and the GNU GPL is of no exception. However,
after examining the GNU GPL contract terms by comparison between proprietary
software licensing agreements and free software licensing agreements, the thesis draws
a positive conclusion that the GNU GPL not only satisfies the multiple demands of

users, but eventually promotes competition over related markets as well.

Keywords: computer program, free software, GNU GPL, technological protection

measures, reverse engineering, proprietary lock-in.
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® Model provisions on the protection of computer software Section 1:

“For the purposes of this Law:

(i) “computer program” means a set of instructions capable, when incorporated in a machine-readable

medium, of causing a machine having information-processing capabilities to indicate, perform or achieve

a particular function, task or result;

(ii) “program description” means a complete procedural presentation in verbal, schematic or other form,

in sufficient detail to determine the set of instructions constituting a corresponding computer program;

(iii) “supporting material” means any material, other than a computer program or a program description,

created for aiding in the understanding or application of computer program, for example problem

description and user instructions;

(iv) “computer software” means any or several of the items refered to in (i) to (iii).”
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241 Lawrence Lessig fijt11> E 2287, VR &ﬁ}glguﬁk%ﬁf [ E% 5 & - fL Lawrence Lessig, The Future
of Ideas: the Fate of the Commons In a Connected World, Random House, 251 (2001).

r =2 FF&’TFI%E wi%]‘e@iitﬁgjﬂﬁi i f EEJ/’TZL s B A S g;fFJIZIEFI His! l;:%

> F130-31 > 1994 F o

6&%@%%’ﬂWa"ﬁwﬁ%%@@J F1 184-191 » BRI RIS > 1080 (577 25 -
27 http://www.wipo.int/edocs/mdocs/copyright/en/wipo_ip_cm_07/wipo_ip_cm_07_www_82573.doc >

FOF] - 2000 & 2 F| 28 [1 o T D REESIF FERTVR] I UF RIS o U pR T A
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FRFE S R FURATE P2 BE B 0 0 1074 E pl 2 T F FATHH
* 4 B ¢ , (National Commission on New Technological Use of Copyright Works;
CONTU ) AT PR LT if 7 0 » FITRE 4o up73d - B9 o 327 Hadest o
@ {5t 1978 & > CONTU & 177 7 38 2 (Final Report of the National Commission on
New Technology Uses of Copyrighted Works ) » 28 # &-44 3 g4z 38 3% 8118 37 % (74§

EEr SRk S E

Lo B plie RAFE RPN 0T 64250 Bl A » 2 F (T2 M a8
2. BITARMARE > RR Y ARG X F AR RO RN L F LG
*E R

30 BITAIMAR T NAEFEEZOT AN EWUFF G A FR Y N BT NR

>&‘\

;\4 ) |'_\1 KQ%"E‘Z;}E";? A E] ]7:1- ffé * o

fots % W 1980 E g 3T FiTRE pE 0 Tix B CONTU#R 2 2 5 #cd, L 0 #3
AR F TR R 101 A P AR 0 B T H 117 P 2 R AT AR
| ﬁ*u FaAR e B TR K g ]S MR 0 F OB E TR L R AR

2. kP o

FREE-HJIF HEFS > @R BT a0 B F TR R
P2 1085 E 2 % 0 W AR R 9T ] BALE R F (PR R
T TeAz: 5 @ 3t 1085 & 2 7 o 2 FAT AR A e (World Intellectual Property
Organization; WIPO ) £ 55 & R % Ef.k.bi’ ( United Nations Educational, Scientific

and Cultural Organization; UNESCO) *tp p X 2 B € 3k » & ¥ F T2 g T

28 ﬁ’yf $d/%&§' http://digital-law-online.info/CONTU/contu-toc.html > g‘r, FIHH : 2009 & 2 k] 28
Flo

2 “The new copyright law should be amended: (1) to make it explicit that computer programs, to the
extent that they embody an author's original creation, are proper subject matter of copyright; (2) to apply
to all computer uses of copyrighted programs by the deletion of the present section 117; and (3) to ensure

that rightful possessors of copies of computer programs may use or adapt these copies for their use.”
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7*4p 4 (COUNCIL DIRECTIVE of 14 May 1991 on the legal protection of computer
programs ) ~ *°1994 & ¢ ¥ % 4 M 2 ¥ £ 04 A # # = (Trade Related Aspects of
Intellectual Property; TRIPS) » 34 14 12 1996 & + % 47 £ AR AR TR
372 WIPO ¥ fe4 2 ¥ (WIPO Copyright Treaty; WCT) # = & « %= &t iz
TR ERE R AR ERE RN LR 20N 2 52 §2 Hpey

e N R AR > T e R RS RS P el S AR T o

m>

ARA T AN F s AR RN F A WS Lo & 2
Bt F A hin R ch s A3t L BRI D PES 2 B r F (TR

Bk o M AR E S BRFROT AT N T RN F A TR

% Directive 91/250/EEC, Art. 1. «

1. In accordance with the provisions of this Directive, Member States shall protect computer programs, by
copyright, as literary works within the meaning of the Berne Convention for the Protection of Literary
and Avrtistic Works. For the purposes of this Directive, the term ‘computer programs™ shall include their
preparatory design material.

2. Protection in accordance with this Directive shall apply to the expression in any form of a computer
program. ldeas and principles which underlie any element of a computer program, including those which
underlie its interfaces, are not protected by copyright under this Directive.

3. A computer program shall be protected if it is original in the sense that it is the author's own intellectual
creation. No other criteria shall be applied to determine its eligibility for protection.”

3L TRIPS, Art. 10. “1. Computer programs, whether in source or object code, shall be protected as literary
works under the Berne Convention (1971).”

%2 WCT, Art. 4. “Computer programs are protected as literary works within the meaning of Article 2 of
the Berne Convention. Such protection applies to computer programs, whatever may be the mode or form
of their expression.”
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37 Baker v. Selden, 101 US 99 (1880). “Now, whilst no one has a right to print or publish his book, or any
material part thereof, as a book intended to convey instruction in the art, any person may practice and use
the art itself which he has described and illustrated therein. The use of the art is a totally different thing
from a publication of the book explaining it. The copyright of a book on book-keeping cannot secure the
exclusive right to make, sell, and use account-books prepared upon the plan set forth in such book.”

20



BAZAES AR RAD B S RFRSHED > WED G — R
PrRREAE TG M EMA R (TRIPS) 5 968 % 257 Tz ol
G2 R S0 R S R WARE 1 SLEBTEF ¥ ST I
S o) o Btk > WIPO ¥ (e 2 57 4 22 TRIPS 4p 2. 2% o PR { ¥ (e 42 5
10 2 17T AR F e B REE R NEF LA A A 2N

Horddz L5 > QA s EIT3 32 A S RIESFR o 0 B R
PIF 2 it AR M TR S PR SR o - RAlg e
e e LI RS - - S R, FF denge o T
T F PR R AR F A BB F AR S RAOE > L7
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PR R A B RN ERAELBE AL E R ITR ) Pt o
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B0k GORP T E R d ¥ o i b 32 A Learn Hand s g = o Mt e R
T B F BT FITH o - HE5 3 GEIT R %0 32452 @ (incidents) ¢
fest (patterns) > Jhd &% A dpivsd 4 hd > 55 FHIEF (generality)
B m g EGBIE IR > @ 0 - TARR GRIT AT 2 {8 > A4 B G - Sieniy

Wt 2 £ p4 (publicdomain) sl g o P3R4 TR R PIF THEE 2 R o

%8 «Copyright protection shall extend to expressions and not to ideas, procedures, methods of operation or
mathematical concepts as such.”

% WCT, Art. 2.

O JiE2 o (R ICTR(LO) — AR (AT 1> ) 28-35 - AEVRHTIARE  54 > 2006 F 245 -
! Nichols v. Universal Plctures Corporation. 45 F.2d 119 (2d Cir. 1930). ” But when the plagiarist does
not take out a block in situ, but an abstract of the whole, decision is more troublesome. Upon any work,
and especially upon a play, a great number of patterns of increasing generality will fit equally well, as
more and more of the incident is left out. The last may perhaps be no more than the most general
statement of what the play is about, and at times might consist only of its title; but there is a point in this
series of abstractions where they are no longer protected, since otherwise the playwright could prevent the

use of his “ideas,” to which, apart from their expression, his property is never extended.”
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42 F’, (B = 2% Y 2k > FL Roth Greeting Cards v. United Card Co., 429 F.2d 1106 (9" Cir.
1970).
8ot EI BRI EIJEFF > Whelan Association, Inc. v. Jaslow Dental Laboratory, Inc. 797 F.2d 1222
(3d Clr 1986) - I'} = Lotus Development Corp. v. Paperback Software International, 740 F.Supp. 37(D.
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4 Computer Associates International, Inc. v. Altai, Inc. 982 F.2d 693 (2d Cir. 1992).
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" Melville B. Nimmer & David Nimmer, Nimmer on copyright : a treatise on the law of literary, musical
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51 Landsberg v. Scrabble Crossword Game Players, Inc., 736 F.2d 485 (9" Cir. 1984)
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127 E.F.Johnson Co. v. Uniden Corp. of America, 623 F. Supp. 1485 (D. Minn. 1985).

128 \Whelan Association, Inc. v. Jaslow Dental Laboratory, Inc. 797 F.2d 1222 (3d Cir. 1986).

1% 91/250/EEC, Art.6.f1¢ I >~

1. The authorization of the rightholder shall not be required where reproduction of the code and
translation of its form within the meaning of Article 4 (a) and (b) are indispensable to obtain the
information necessary to achieve the interoperability of an independently created computer program with
other programs, provided that the following conditions are met:

(a) these acts are performed by the licensee or by another person having a right to use a copy of a program,
or on their behalf by a person authorized to to so;

(b) the information necessary to achieve interoperability has not previously been readily available to the
persons referred to in subparagraph (a); and (c) these acts are confined to the parts of the original program
which are necessary to achieve interoperability.

2. The provisions of paragraph 1 shall not permit the information obtained through its application:

(a) to be used for goals other than to achieve the interoperability of the independently created computer
program;

(b) to be given to others, except when necessary for the interoperability of the independently created
computer program; or (c) to be used for the development, production or marketing of a computer program
substantially similar in its expression, or for any other act which infringes copyright.

3. In accordance with the provisions of the Berne Convention for the protection of Literary and Artistic
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Works, the provisions of this Article may not be interpreted in such a way as to allow its application to be
used in a manner which unreasonably prejudices the right holder's legitimate interests or conflicts with a
normal exploitation of the computer program.”

10 *’[F‘@r R R I‘E@M@fﬁﬁ SR (SRR VR il B Sk S
fi* Ff’ » F1 87-88 > 2004 F

Atari Games Corp. v. Nintendo of America, Inc., 975 F.2d 832 (Fed. Cir. 1992).
132 gega Entertainment, Ltd. V. Accolade Inc., 977 F.2d 1510 (9™ Cir. 1992).
133 R g > “When the nature of a work requires intermediate copying to understand the ideas and
processes in a copyrighted work, that nature supports a fair use for intermediate copying. Thus, reverse
engineering object code to discern the unprotectable ideas in a computer program is a fair use.”
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135 17 U.S.C §1201(f), “Reverse Engineering. —

(1) Notwithstanding the provisions of subsection (a)(1)(A), a person who has lawfully obtained the right
to use a copy of a computer program may circumvent a technological measure that effectively controls
access to a particular portion of that program for the sole purpose of identifying and analyzing those
elements of the program that are necessary to achieve interoperability of an independently created
computer program with other programs, and that have not previously been readily available to the person
engaging in the circumvention, to the extent any such acts of identification and analysis do not constitute
infringement under this title.

(2) Notwithstanding the provisions of subsections (2)(2) and (b), a person may develop and employ
technological means to circumvent a technological measure, or to circumvent protection afforded by a
technological measure, in order to enable the identification and analysis under paragraph (1), or for the
purpose of enabling interoperability of an independently created computer program with other programs,
if such means are necessary to achieve such interoperability, to the extent that doing so does not constitute
infringement under this title.

(3) The information acquired through the acts permitted under paragraph (1), and the means permitted
under paragraph (2), may be made available to others if the person referred to in paragraph (1) or (2), as
the case may be, provides such information or means solely for the purpose of enabling interoperability of
an independently created computer program with other programs, and to the extent that doing so does not
constitute infringement under this title or violate applicable law other than this section.

(4) For purposes of this subsection, the term "interoperability” means the ability of computer programs to
exchange information, and of such programs mutually to use the information which has been exchanged.
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131 WCT, Art.11. “Contracting Parties shall provide adequate legal protection and effective legal remedies
against the circumvention of effective technological measures that are used by authors in connection with
the exercise of their rights under this Treaty or the Berne Convention and that restrict acts, in respect of
their works, which are not authorized by the authors concerned or permitted by law.”

152 WPPT, Art.18. “Contracting Parties shall provide adequate legal protection and effective legal
remedies against the circumvention of effective technological measures that are used by performers or
producers of phonograms in connection with the exercise of their rights under this Treaty and that restrict
acts, in respect of their performances or phonograms, which are not authorized by the performers or the

producers of phonograms concerned or permitted by law.”
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15317 U.S.C §1201(a)(1)(A), “ No person shall circumvent a technological measure that effectively
controls access to a work protected under this title. The prohibition contained in the preceding sentence
shall take effect at the end of the 2-year period beginning on the date of the enactment of this chapter.”
15417 U.S.C §1201(a)(2), §1201(b)(1).
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218 Antitrust Guidelines for the Licensing of Intellectual Property, note 1. "These Guidelines do not cover
the antitrust treatment of trademarks. Although the same general antitrust principles that apply to other
forms of intellectual property apply to trademarks as well, these Guidelines deal with technology transfer
and innovation-related issues that typically arise with respect to patents, copyrights, trade secrets, and
know-how agreements, rather than with product-differentiation issues that typically arise with respect to
trademarks.”

219 EC 772/2004, Article 1(1)(b). "technology transfer agreement" means a patent licensing agreement, a
know-how licensing agreement, a software copyright licensing agreement or a mixed patent, know-how
or software copyright licensing agreement, including any such agreement containing provisions which
relate to the sale and purchase of products or which relate to the licensing of other intellectual property
rights or the assignment of intellectual property rights,
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222 Antitrust Guidelines for the Licensing of Intellectual Property, §2.2. ” Market power is the ability

profitably to maintain prices above, or output below, competitive levels for a significant period of time.”
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226 Antitrust Guidelines for the Licensing of Intellectual Property, §3.2.2. “When market share data or
other indicia of market power are not available, and it appears that competing technologies are
comparably efficient, the Agencies will assign each technology the same market share. For new
technologies, the Agencies generally will use the best available information to estimate market acceptance

over a two-year period, beginning with commercial introduction.”
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227 Horizontal Merger Guidelines, $1.0. “A market is defined as a product or group of products and a
geographic area in which it is produced or sold such that a hypothetical profit-maximizing firm, not
subject to price regulation, that was the only present and future producer or seller of those products in that
area likely would impose at least a "small but significant and nontransitory” increase in price, assuming
the terms of sale of all other products are held constant.”
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21 “Free Redistribution: The license shall not restrict any party from selling or giving away the software
as a component of an aggregate software distribution containing programs from several different sources.
The license shall not require a royalty or other fee for such sale.”

272 «Source Code: The program must include source code, and must allow distribution in source code as
well as compiled form. Where some form of a product is not distributed with source code, there must be a
well-publicized means of obtaining the source code for no more than a reasonable reproduction cost
preferably, downloading via the Internet without charge. The source code must be the preferred form in
which a programmer would modify the program. Deliberately obfuscated source code is not allowed.
Intermediate forms such as the output of a preprocessor or translator are not allowed.”

“Derived Works: The license must allow modifications and derived works, and must allow them to be
distributed under the same terms as the license of the original software.”

2% “Integrity of The Author's Source Code: The license may restrict source-code from being distributed
in modified form only if the license allows the distribution of "patch files" with the source code for the
purpose of modifying the program at build time. The license must explicitly permit distribution of
software built from modified source code. The license may require derived works to carry a different
name or version number from the original software.”

2> “No Discrimination Against Persons or Groups: The license must not discriminate against any person
or group of persons.”
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27% “No Discrimination Against Fields of Endeavor: The license must not restrict anyone from making
use of the program in a specific field of endeavor. For example, it may not restrict the program from being
used in a business, or from being used for genetic research.”
2T «Djstribution of License: The rights attached to the program must apply to all to whom the program is
redistributed without the need for execution of an additional license by those parties.”
28 I jcense Must Not Be Specific to a Product: The rights attached to the program must not depend on
the program's being part of a particular software distribution. If the program is extracted from that
distribution and used or distributed within the terms of the program's license, all parties to whom the
program is redistributed should have the same rights as those that are granted in conjunction with the
original software distribution.”
29 «License Must Not Restrict Other Software : The license must not place restrictions on other software
that is distributed along with the licensed software. For example, the license must not insist that all other
programs distributed on the same medium must be open-source software.”
280 «| jcense Must Be Technology-Neutral: No provision of the license may be predicated on any
individual technology or style of interface.”
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285 I believed that the most important software (operating systems and really large tools like the Emacs
programming editor) needed to be built like cathedrals, carefully crafted by individual wizards or small
bands of mages working in splendid isolation, with no beta to be released before its time.”
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%24 «3_Protecting Users' Legal Rights From Anti-Circumvention Law.
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means of enforcing, against the work's users, your or third parties' legal rights to forbid circumvention of
technological measures.”
325 «A "User Product" is either (1) a "consumer product", which means any tangible personal property
which is normally used for personal, family, or household purposes, or (2) anything designed or sold for
incorporation into a dwelling. In determining whether a product is a consumer product, doubtful cases
shall be resolved in favor of coverage. For a particular product received by a particular user, "normally
used" refers to a typical or common use of that class of product, regardless of the status of the particular
user or of the way in which the particular user actually uses, or expects or is expected to use, the product.
A product is a consumer product regardless of whether the product has substantial commercial, industrial
or non-consumer uses, unless such uses represent the only significant mode of use of the product.
"Installation Information™ for a User Product means any methods, procedures, authorization keys, or other
information required to install and execute modified versions of a covered work in that User Product from
a modified version of its Corresponding Source. The information must suffice to ensure that the continued
functioning of the modified object code is in no case prevented or interfered with solely because
modification has been made.”
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a) Disclaiming warranty or limiting liability differently from the terms of sections 15 and 16 of this
License; or
b) Requiring preservation of specified reasonable legal notices or author attributions in that material or in
the Appropriate Legal Notices displayed by works containing it; or

165


http://en.wikipedia.org/wiki/Tivoization

122 GNUGPL 4% % 2 . § & A B FF = o

2% Ris L EFHT RN RFFEAMTLLEEZER

=
e
¥
e
e
=

BB T A AR RGBT (TR A D B RAE R R
IR K BRI L P A R A R LA

SAEF] 4 PP R 2 LT

-

RIEGEER » £ AFE-

601 49 6 A JRE L AR B AR RS B AP R QR T

RPEA LT FIORASRIEA T &Y F i EIng -

% 85 5 GNUGPL #24@ 1t % 2 i 2 R B4 % - > GNUGPL % = &
POEREEREY L2570 a R ZORPIAT R GERRET NG oor T2 0 F
3 GNUGPL % = %@ s 54p B 4] i@ % % 0  F1ig F dp B AL m 40 b 4R B
o3t - AT D ERE o FR T FEF GNUGPLhF 5 » A F e @

%d GRG0 R ET AR g

LogFpri e aflr FF e apd o BAORER HRET P S FFHT AR -

RS RIE L R S S T

¢) Prohibiting misrepresentation of the origin of that material, or requiring that modified versions of such
material be marked in reasonable ways as different from the original version; or
d) Limiting the use for publicity purposes of names of licensors or authors of the material; or
e) Declining to grant rights under trademark law for use of some trade names, trademarks, or service
marks; or
f) Requiring indemnification of licensors and authors of that material by anyone who conveys the material
(or modified versions of it) with contractual assumptions of liability to the recipient, for any liability that
these contractual assumptions directly impose on those licensors and authors.”
329 “However, if you cease all violation of this License, then your license from a particular copyright
holder is reinstated
(a) provisionally, unless and until the copyright holder explicitly and finally terminates your license, and
(b) permanently, if the copyright holder fails to notify you of the violation by some reasonable means
prior to 60 days after the cessation.
Moreover, your license from a particular copyright holder is reinstated permanently if the copyright
holder notifies you of the violation by some reasonable means, this is the first time you have received
notice of violation of this License (for any work) from that copyright holder, and you cure the violation
prior to 30 days after your receipt of the notice.”
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330 “If the disclaimer of warranty and limitation of liability provided above cannot be given local legal
effect according to their terms, reviewing courts shall apply local law that most closely approximates an
absolute waiver of all civil liability in connection with the Program, unless a warranty or assumption of
liability accompanies a copy of the Program in return for a fee.”
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