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Abstract

There were reports of foreign workers, including blue-collar workers, fishermen,
and domestic workers, in poor working conditions, quite different from white-collar
foreign workers although all of them come across the border to work in Taiwan.
Previous studies reviewed the gap between Taiwan’s law and international norms,
criticized the existing system for embracing class-based racism, or explored the ways
individual foreign workers endure or resist oppression. This article used legal history as
a research method, paid attention to foreign workers’ legal mobilization, observed the
dynamic evolution of the legal system under the mutual influence of law and society,
and tried to answer how discrimination and oppression transform through the
constitutive theory.

First, the government lifted the ban on bringing in foreign workers step by step
under the dispute over "is there lack of labor?" in 1980s, and formulated the
Employment Service Act that regulated all foreign workers in 1992. Public opinions
marked foreign workers by backward "others™ with poor education, culture, and health
standards that were naturalized as essential. Legislators used the opinions to rationalize
the regulations that set restrictions on the duration of the employment permit for foreign
workers, deprive them of the freedom to transfer to a new employer, make them
undergo regular physical and mental examinations, and restrict that China workers can
only work for ocean-going fishing vessels. The regulations reflected racial prejudice and
national identification in Taiwan. Additionally, the policy of hiring foreign domestic
workers to replace Taiwanese women to handle family care work had consolidated the
gendered domestic work. In short, the policy on foreign labor provided interests for
employers, and tailors a class-based, racialized, and gender-based legal framework for
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foreign workers.

Then, facing the dilemma of infringements of laws, foreign workers had petitioned
to make the restrictions on the transfer of work to be relaxed, but they were more often
repatriated because of protest. The exploitation made some foreign workers become
perpetrators, then they were labeled as mentally abnormal. After the first rotation of
political parties, the Employment Service Act amended in 2002 deleted the norms
causing forced labor, but expanded the differential treatment between white-collar
foreign workers and the others. Meanwhile, foreign workers protested against the
application threshold for residency and naturalization and the health examinations.
Afterwards, white-collar foreign workers received preferential treatment, while
Immigration Act and Nationality Act still refused foreign workers to stay in Taiwan, and
the health check set up for foreign workers. After the Liu Xia incident, TIWA called for
the Household Service Act to protect domestic workers. However, the state blamed the
conflicts between caregivers and care recipients on individual exploitation or poor
health. The lack of public long-term care services made care recipients worried about
their rights, this caused the failure of legislative proposal. After the labor fought against
Kaohsiung MRT, the advocacy groups started a judicial mobilization, and launched
administrative lobbying and legislative mobilization for the prevention of human
trafficking. The former was counteracted by recruitment agency filing compensation
suits against foreign workers; while the latter facilitated the amendment of Immigration
Act but the judicial remedies and the procedural protection for the victimized workers
were still insufficient to free them from structural oppression.

Since the Kuomintang, which promised to establish a long-term care system, came

to power again, the foreign labor groups put forward a draft of Household Service Act.
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However, the Council of Labor delayed the progress of the legislation, and the official
draft version went against the main demands of the advocacy group. Besides, TIWA and
some care recipient/employer groups established the Long-term Supervisory Alliance
and released a draft version with the "personal care sunset clause™ for Long-Term Care
Services Act. However, the legislators rejected the sunset clause, and the bill finally
passed established a "dual-track system™ in which foreign domestic workers and
long-term care services coexist, failing to solve the problem of Taiwan's dependence on
and exploitation of foreign domestic workers. Finally, Yilan Migrant Fishermen Union
and other groups kept advocating that Labor Standards Act should be applicable to all
foreign fishermen, but the government has never responded. Instead, the legislators
amended the Fisheries Act to allow commercial insurance instead of compulsory
payment to help employers save labor costs. In contrast, Act for the Recruitment and
Employment of Foreign Professionals benefits white-collar foreign workers, class
discrimination in the legal system is obvious.

In conclusion, this article found that foreign workers have long been in the
oppressive structure shaped by the legal system. Besides, class discrimination and racial
discrimination have been re-shaped and become more stable. Through this paper, I
hoped to have a critical reflection on the labor conditions of foreign workers, and
prompt the country to more actively promote law amendments and policies that are truly

sufficient to change the plight of the disadvantaged.

KEYWORD: Legal History, Legal Mobilization, Foreign Labor, Employment Service

Act, Class Discrimination, Gendered Caregiving Task, Racism
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