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Abstract

As an independent crime type, abandonment seems to correspond with the legal
sense of most people, but the complexity of the theoretical dilemma it encounters is
astounding. This thesis reviews the theoretical and practical perspectives on the crime
of abandonment, and advances three fundamental questions: First, what is the legal
interest of abandonment? Second, what is the basis of legitimacy in the legislation of
crime of danger (Gefahrdungsdelikt)? And third, are the crime of murder and that of
abandonment distinguishable? If yes, are they distinguished by subjective illegality or
the source of obligation?

Based on the definition of criminal offense, this thesis holds that subjective risk
theory should be adopted regarding the criminal concept of “danger.” Thus, in
criminal law, the object of judgment of danger should be “the psychological fact that
is subjectively recognized by the person, and the actual harm prediction done by the
person according to his or her ability and known facts at the time of the act.” And the
criteria of judgment is the “allowed risk.” The autonomous judgment represents the
diversity of characteristics and lifestyles, whose efficiency is the lofty well-being not
to be easily conceded; however, the range of autonomous judgment would be
modified in accordance with possible interest infringement and the extent of risk. As
for the space between each one’s characteristic development, it is the “general utility”
that determines and maintains its equilibrium.

The legitimacy of the crime of danger should be established on the legal fiction
evaluation of unpredictable range of interest infringement. It is a technical attempt
regulation applicable to hyper-individual legal interest crime. In criminal law, danger
islimited to the “danger that exceeds allowed risk”; hence, the substance of the crime
of abstract danger (abstraktes Gefahrdungsdelikt) and that of concrete danger
(konkretes Gefahrdungsdelikt) should be equivalent. In order not to violate the
principle of responsibility, abstract danger cannot be merely out of the lawmaker’s
motivation. Instead, it should be determined by the judge whether danger exists in the
specific circumstances at the time of the action; thus, the substance of abstract danger
equals that of qualified danger (Eignungsdelikt). As a result, this thesis holds that,
substantially, only one type of crime of danger exists — that of qualified danger. The
so-caled intended danger is, in essence, nonetheless a crimina’s intention to
accomplish the criminal result, which cannot be replaced by the lawmakers or
experts’ judgment.

VI



According to the legidative evolution and the history of German law, the crime
of abandonment has oscillated between obligation violation and life danger, which is
the source of its interpretive difficulties. In order to clarify the crime nature of
abandonment, this thesis claims that the legal interest of abandonment is none other
than life. The theory of obligation violation (the claim for support, the waste of nation
welfare, etc.) is excluded for not conforming to the criminal law system and/or for
violating interest balance. Given that abandonment is not a hyper-individual legal
interest crime, if predicated on the person’s real harm recognition, it cannot take into
account both normative necessity and legitimacy, thus causing the dilemma in
distinguishing intentional abandonment from intentional homicide. If distinguished by
the source of obligation, abandonment will completely lose its normativity, since the
only basis of legitimacy in the criminal law as obligation, this thesis argues, is the
previous act which created the dangerous condition, making it difficult to distinguish
abandonment from murder. Finally, after summarizing the dilemma in theory and
legitimacy of abandonment, this thesis also points out the possible narrowed
interpretive directions and legislative suggestions from two approaches, with the hope
to provide slight help for practical operation.

K eywor ds. abandonment, crime of danger, allowed risk, autonomous judgment,
utilitarianism, liberalism
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