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Abstrct 

 

Taiwan set the insider trading for a long time. However, we still can hear some 

criminal cases of insider trading somrtimes. The main reason might be the conviction 

rate is too low to intimidate the insiders. In order to slove this problem, we amended the 

law and want to block the insiders strickly. The stringent law formulate the insider will 

be guilty once he/she being a knowing possession and trade the stock in the same time. 

Unfortunately, the range of potential criminals is way too wide so there might be some 

unfair cases. As a result, the legislators reference the foreign legislation about the 

defence of insider trading provisions. In this way, the defendens could calim for 

innocent and overthrow the inference by proving that they are not offending insider 

trading regulations intentionally. 

The defendse prviosions had been discussed when amending the Securities 

Exchange Act on 2010, however, the provisions are not passed. The conviction rate of 

insider trading is low in Taiwan, since the reasons of defendece give the defenders a 

shield, the decision for defence provisions should be cautious. 

In order to discuss the defence provisions of insider trading, we should start with 

the insider trading regulations. In this thesis, I will introduce the insider trading 

regulations of the U.S., the EU, the U.K., Japan, China and Taiwan. And next are the 

insider trading defence/ exemption regulations in the countries. There are many types of 

defence provisions, for example, written trading plans, stabilization, takeover, etc. 

However, there is just one kind of defence regulation in the drft of Securities Exchange 

Act. This thesis wants to discuss whether the types of defence proviosn are enough in 

Taiwan by knowing the foreign regulations.  

The decision whether the defence provisions should be set also needs to consider 

about the courts in Taiwan. The defense provisions are preventing the defenders from 

easily being guilty by on a knowing possession. The provisions are using as a shield for 

D.A.s’ charge. The court seems not judge insider trading cases by “knowing possession” 

as an only standar in Taiwan. As a result, the necessity for defense provisions of insider 
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trading in Taiwan is worth to discuss. 
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1988
157 13

4 2004

 

                                                        

1 (2006) - 319  
2 1 445-449 (2008) 216  
3 1988 1 29 157 1  
4 

Is insider trading common?

1. 2.
3.

2001 49 46 10
2002 31 6 2004
60 34 6 2001

2001 46 2003 31 2005

541 50  
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1933 1940 6 6

1934
Section 10(b) 1942 Rule 10b-5

7  

1934 Section 10(b) 8

Rule 10b-5 Section 10(b)
1942 9

Kardon v. National Gypsum Co.
(fraud) 10

Section 10(b) Rule 10b-5

                                                        

6 1933 (Securities Act of 1933) 1934 (Securities Exchange Act of 1934)
1935 (Public Utility Holding Company Act of 1935) 1939

(Trust Indenture Act of 1939) 1940 (Investment Company Act of 1940) 1940
(Investment Advisers Act of 1940) See NANCY K. KUBASEK, BARTLEY A. 

BRENNAN, M. NEIL BROWNE, THE LEGAL ENVIRONMENT OF BUSINESS : A CRITICAL THINKING 
APPROACH 835-838, Upper Saddle River, NJ : Pearson Prentice Hall (2009). 

7 (2011) - 452  
8 Section 10(b) ”To use or employ, in connection with the purchase or sale of any security 

registered on a national securities exchange or any security not so registered, or any 
securities-based swap agreement (as defined in section 206B of the Gramm-Leach-Bliley Act), any 
manipulative or deceptive device or contrivance in contravention of such rules and regulations as 
the Commission may prescribe as necessary or appropriate in the public interest or for the 
protection of investors”. 

9 Rule 10b-5 ”To use or employ, in connection with the purchase or sale of any security 
registered on a national securities exchange or any security not so registered, or any 
securities-based swap agreement (as defined in section 206B of the Gramm-Leach-Bliley Act), any 
manipulative or deceptive device or contrivance in contravention of such rules and regulations as 
the Commission may prescribe as necessary or appropriate in the public interest or for the 
protection of investors”. 

10 “ As pointed out in the opinion, the Act is violated when directors with inside information 
purchase stock without full disclosure. Such conduct constitutes engaging in an ‘act, practice, or 
course of business which… would operate as a fraud.” Kardon v. National Gypsum Co., 83 
F.Supp. 613, D.C.Pa. 1947. 



 

6 

 

 

(disclose or abstain rule)11

  

 

 

1961 Cady Roberts & Co. 12

J. Cheever Cowdin
Curtiss-Wright Cady, Roberts

Cowdin Curtiss-Wright Cowdin
Gintel Gintel

Curtiss-Wright
Curtiss-Weight Gintel  

Gintel Section 17(a) 10(b) Rule 10b-5 Gintel

13

 

                                                        

11 7 454  
12 40 S. E. C. 907(1961). 
13 Id. at 911, ”first, the existence of a relationship giving access, directly or indirectly, to 

information intended to be available only for a corporate purpose and not for the personal benefit 
of anyone, and second, the inherent unfairness involved where a party takes advantage of such 
information knowing it is unavailable to those with whom he is dealing”. 
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1968 SEC v. Texas Gulf Sulphur Co. 14

Texas Gulf Sulphur Timmins

 

Section 10(b) Rule 10b-5
In re Cady Roberts & 

Co.
15

 

 

1980 Chiarella v. Unite States 16 (fiduciary 
relationship)  
Chiarella Pandick Press

3  

Section 10(b)

17

Chiarella
18  

                                                        

14 401 F. 2d 833, (2d Cir. 1968). 
15 Id. at 848.  
16 445 U. S. 222(1980). 
17 Id. at 228. 
18 See JAMES D. COX, ROBERT W. HILLMAN & DONALD C. LANGEVOORT, SECURITIES REGULATION, 

CASES AND MATERIALS 882 , Aspen Publishers, (5th ed., 2006). 



 

8 

 

 

Chiarella 3
Dirks v. SEC 19 Dirks

Equity Funding of America(EFA
) Dirks Dirks

Dirks EFA
Dirks EFA

1 6  

(tippee)

(tipper) 20

Dirks EFA
Dirks EFA

Section 10(b) Rule 10b-5
Section 10(b) Rule 10b-5  

  

Chiarella v. Unite 
States Burger 21

Section 10(b) Rule 10b-5 1981 United State v. Newman 22

(fraud in the 
source) Rule 10b-5 23  

                                                        

19 463 U. S. 646 (1983). 
20 See STEPHEN J. CHOI & A.C. Pritchard, SECURITIES REGULATION CASE AND ANALYSIS 377 (2005). 
21 See Chiarella v. Unite States, 445 U. S. 222 at 1121. 
22 664 F. 2d 12 (2d Cir. 1981). 
23 See COX & HILLMAN & LANGEVOORT, supra note18, at 888. 



 

9 

 

1987 Carpenter v. United States 24 R. Foster Winans

Winans
Winans Carpenter

69
United States v. O’Hagan 25  

Grand Metropolitan PLC Pillsbury
Dorsey & Whitney O’Hagan

1988 9 Grand Metropolitan Dorsey & 
Whitney O’Hagan Pillsbury

430  

26 O’Hagan

Section 10(b)
Rule 10b-5

27  

 

Section 10(b)  Rule 10b-5 

Section 10(b) Rule 10b-5

1961
Cady Roberts & Co.

Section 10(b) Rule 10b-5  

                                                        

24 484 U.S. 19 (1987). 
25 521 U.S. 642 (1997). 
26 Id. at 653. 
27 7 464  



 

10 

 

implied civil liability 28  

Rule 14e-3 

Chiarella
(tender offer)

1980 Sectoin 14(e)
Rule 14e-3 29  

Rule 14e-3(a) 30

 

Rule 14e-3(b) (Chinese Wall)
31

                                                        

28 
56:4 71  

29 See Cox & Hillman & Langevoort, supra note18, at 914. 
30 Rule 14e-3(a) ”If any person has taken a substantial step or steps to commence, or has 

commenced, a tender offer (the "offering person"), it shall constitute a fraudulent, deceptive or 
manipulative act or practice within the meaning of section 14(e)of the Act for any other person 
who is in possession of material information relating to such tender offer which information he 
knows or has reason to know is nonpublic and which he knows or has reason to know has been 
acquired directly or indirectly from: (1)The offering person, (2)The issuer of the securities sought 
or to be sought by such tender offer, or (3)Any officer, director, partner or employee or any other 
person acting on behalf of the offering person or such issuer, to purchase or sell or cause to be 
purchased or sold any of such securities or any securities convertible into or exchangeable for any 
such securities or any option or right to obtain or to dispose of any of the foregoing securities, 
unless within a reasonable time prior to any purchase or sale such information and its source are 
publicly disclosed by press release or otherwise. ” 

31 Rule 14e-3(b) ”A person other than a natural person shall not violate paragraph (a) of this 
section if such person shows that: (1) The individual(s) making the investment decision on behalf 
of such person to purchase or sell any security described in paragraph (a) of this section or to cause 
any such security to be purchased or sold by or on behalf of others did not know the material, 
nonpublic information; and (2) Such person had implemented one or a combination of policies and 
procedures, reasonable under the circumstances, taking into consideration the nature of the 
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Rule 14e-3(d) 32

 

Rule 14e-3
33

Rule 14e-3 Rule 10b-5
34 Rule 14e-3

Rule 10b-5  

 

1984 (Insider Trading 
Sanction Act of 1984) 1934 Section 

                                                                                                                                                                   

person's business, to ensure that individual(s) making investment decision(s) would not 
violate paragraph (a) of this section, which policies and procedures may include, but are not 
limited to, (i) those which restrict any purchase, sale and causing any purchase and sale of any 
such security or (ii) those which prevent such individual(s) from knowing such information. ” 

32 Rule 14e-3(d) ”(1) As a means reasonably designed to prevent fraudulent, deceptive or 
manipulative acts or practices within the meaning of section 14(e) of the Act, it shall be unlawful 
for any person described in paragraph (d)(2) of this section to communicate material, nonpublic 
information relating to a tender offer to any other person under circumstances in which it is 
reasonably foreseeable that such communication is likely to result in a violation of this 
section except that this paragraph shall not apply to a communication made in good faith, (i) To the 
officers, directors, partners or employees of the offering person, to its advisors or to other persons, 
involved in the planning, financing, preparation or execution of such tender offer; (ii) To the issuer 
whose securities are sought or to be sought by such tender offer, to its officers, directors, partners, 
employees or advisors or to other persons, involved in the planning, financing, preparation or 
execution of the activities of the issuer with respect to such tender offer; or (iii) To any person 
pursuant to a requirement of any statute or rule or regulation promulgated thereunder. (2) The 
persons referred to in paragraph (d)(1) of this section are: (i) The offering person or its officers, 
directors, partners, employees or advisors; (ii) The issuer of the securities sought or to be sought 
by such tender offer or its officers, directors, partners, employees or advisors; (iii) Anyone acting 
on behalf of the persons in paragraph (d)(2)(i) of this section or the issuer or persons in paragraph 
(d)(2)(ii) of this section; and (iv) Any person in possession of material information relating to a 
tender offer which information he knows or has reason to know is nonpublic and which he knows 
or has reason to know has been acquired directly or indirectly from any of the above. ” 

33 See O’Hagan, 521 U.S.at 676. 
34 See SEC v. Peters, 978 F.2d 1162, 1167. 
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21(d)(2) Rule 10b-5  

Rule 10b-5

3 35 (civil penalty)36

37 3
10 100  

 

1988
(Insider Trading and Securities Fraud Enforcement 

Act of 1988)
10 100 5 10

50 250
1934 Section 20A(a)

38 (whistle-blowers)

10

39  

 

2000 (Regulation Fair Disclosure  Regulation 
FD)

                                                        

35 Securities and Exchange Act of 1934, art. 21A(a)(2). 
36 Civil Penalty

157 1 16 77-144
(1992) ( ) 563  

37 7 468  
38 See THOMAS LEE HAZEN, THE LAW OF SECURITIES REGULATION 495 (6th ed 2009). 
39 28 71  
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40

41

42  

(simultaneously)43

(promptly)  

44

 

Rule 10b-5
 

 

2001 (Enron Corp.) 2002
(Sarbanes-Oxley Act of 2002)

807
25 1106 1934 32(a)

100 500 250
2,500 45 1934 21A 

                                                        

40 See J. Robert Brown, Jr., Corporate Communications and the Federal Securities Laws, 53 Geo. 
Wash. L. Rev. 741, 804-808 (1985). 

41 484 2  
42 463 10  
43 17.C.F.R. §243.100(a). 
44 See COX & HILLMAN & LANGEVOORT, supra note18, at 910-911. 
45 15 U.S.C. § 78ff 
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46

47  

 

 

Rule 10b-5 1
5 1988

100 5
10 50 250 2002

20 500
2,500

 

 

 

48

 

 

1984
3 civil penalty

                                                        

46 15 U.S.C. § 78u-1. 
47 See Adam Reiser, Compensating Defrauded Investors while Preserving the SEC's Mission of 

Deterrence A Call for Congress to Counteract the Troubling Consequences of Stoneridge, Utah L. 
Rev. 257, 266-267 (2009). 

48 Securities and Exchange Act of 1934, §21(d). 



 

15 

 

49

S.E.C. v. Happ 50 (1) (2)
(3) (4) (5)

(6)  

1934
21A Fair Funds

21A

51

52  

 

53

54

55  

                                                        

49 DONALD C. LANGEVOORT, INSIDER TRADING REGULATION, ENFORCEMENT AND PREVENTION 
§8.02 (1991). 
50 S.E.C. v. Happ, 392 F.3d at 32. See also SEC v. Sargent, 329 F. 3d 34(1st Cir. 2003). 
51 15 U.S.C. § 78u-1 
52 SEC v. Wang, 944 F.2d 80 (2d Cir.1991). 
53 SEC v. First Jersey Secs., Inc., 101 F.3d 1450, 1475 (2d Cir. 1996) 
54 See Verity Winship, Fair Funds and the SEC's Compensation of Injured Investors, 60 Fla. L. Rev. 

1103, at 1120-1121, also See SEC v. Drexel Burnham Lambert, Inc., 956 F. Supp. 503 (1997), SEC 
v. Lund, 570 F.Supp. 1397 (1983). 

55 See Thomas Lee Hazen, Civil and Criminal Enforcement SEC Injunctions, Investigation, Parallel 
Proceedings, Administrative Hearing and Disciplinary Sanctions, 6 Law Sec. Reg. §16.2 (2009). 
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implied civil liability 1988
1934 20 (A)

56

(contemporaneous traders)

 

1934 Section 10(b)

20 (A)
 

  

                                                        

56 See supra note 38, at 495. 
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 1-  

 Rule 
10b-5(1
942) 

(1984) (1988) 
(2000) 

(2002) 

  

100
3

(1934
21A) 

10%
 

 

 

 

 
5 /1

 
10 /10  

 
10 /100

 

X  

25
/500  

 250  
 

2,500
 

 
V

 
V 1934

20A(a) 
X X 

 

 

  

57  

                                                        

57 See Raffaello Fornasier, The Derictive on Insider Trading, 13 Fordham Int'l L.J. 149, 149 
(1989-1990). 
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1976
58

59

60

61  

1989 62

(directive)
(recommendation) 63

2003
64

 

(89/592/EEC) 

 

65 66

                                                        

58 See Cruickshank, Insider Trading in the EEC, 10 INT'L Bus. LAW. 345, 346 (1982). 
59 See Commission Recommendation of 25 July 1997 Concerning a European Code of Conduct 

Relating to Transactions in Transferable Securities (77/534/EEC), 20 O.J. Etur. Comm. (No. L 212) 
37 (1977). 

60 Id. at 39.  
61 See Manning Gilbert Warren III, The Regulation of Insider Trading in the European Community, 

48 Wash. & Lee L. Rev. 1037, 1044 (1991). 
62 Council Directive of 13 November 1989 coordinating regulations on insider 

dealing (89/592/EEC) 
63 See Takis Tridimas, Insider trading: European harmonisation and national law reform, 40(4) 

I.C.L.Q. 920 (1991). 
64 Directive 2003/6/EC of The European Parliament and of The Council of 28 January 2003 on 

insider dealing and market manipulation (2003/6/EC) 
65 (89/592/EEC)  



 

19 

 

67

68

69

70  

71

72  

 

 

73

 

(primary insider)
(secondary insider) 2 1 74

                                                                                                                                                                   

66 (89/592/EEC)  
67 (89/592/EEC)  
68 (89/592/EEC)  
69 (89/592/EEC) See Takis Tridimas, supra note 63, at 920. 
70 See NIAMH MOLONEY, EC SECURITIES REGULATION, at 934 (2nd ed. 2009). 
71 See Davies, P. L, The European Community's Directive on Insider Dealing: From Company Law 

to Securities Markets Regulation, 11 Oxford J. Legal Stud. 92, 102-103 (1991). 
72 See Thomas Lee Hazen, Defining Illegal Insider Trading - Lessons from the European Community 

Directive on Insider Trading, 55 Law & Contemp. Probs. 231, 236 (1992). 
73 See Takis Tridimas, supra note 63, at 924. 
74 (89/592/EEC) Art 2(1) ”Each Member State shall prohibit any 

person who: by virtue of his membership of the administrative, management or supervisory bodies 
of the issuer, by virtue of his holding in the capital of the issuer, or because he has access to such 
information by virtue of the exercise of his employment, profession or duties. ” 



 

20 

 

 

4 75

(with full knowledge of the facts)

 

 

2 3
(transferable securities) 1 2

4 76  

77

(professional intermediary)
78 2 3

 

 

                                                        

75 (89/592/EEC) Art 4 ”Each Member State shall also impose the 
prohibition provided for in Article 2 on any person other than those referred to in that Article who 
with full knowledge of the facts possesses inside information, the direct or indirect source of 
which could not be other than a person referred to in Article 2.” 

76 (89/592/EEC) Art 1(2) ”transferable securities' shall mean: (a) shares 
and debt securities, as well as securities equivalent to shares and debt securities; (b) contracts or 
rights to subscribe for, acquire or dispose of securities referred to in (a); (c) futures contracts, 
options and financial futures in respect of securities referred to in (a); (d) index contracts in respect 
of securities referred to in (a). ” 

77 (89/592/EEC) Art 1(2) ”when admitted to trading on a market 
which is regulated and supervised by authorities recognized by public bodies, operates regularly 
and is accessible directly or indirectly to the public.” 

78 (89/592/EEC) Art 2(3) ”The prohibition laid down in paragraph 1 
shall apply to any acquisition or disposal of transferable securities effected through a professional 
intermediary Each Member State may provide that this prohibition shall not apply to acquisitions 
or disposals of transferable securities effected without the involvement of a professional 
intermediary outside a market as defined in Article 1 (2) in fine.” 



 

21 

 

 

(which has not been made public)

(inaccessible or not 
available to the public) 79

80

81  

Rule 10b-5 (materiality)
82  

 

2 1
(with full knowledge of the facts)

 

(acquire) 83 (knowingly)
84

 

(knowingly obtained)85

(with full knowledge of the facts)

                                                        

79 COM (88) 549 final , art 6. 
80 See Manning Gilbert Warren III, supra note 61, at 1060. 
81 Commission Proposal for a Council Directive Coordinating Regulations on Insider Trading, COM 

(87) 111 final (21 May 1987), art. 2.  
82 See Manning Gilbert Warren III, supra note 61, at 1060. 
83 supra note 81, art. 3 (a). 
84 See id. art. 3(d). 
85 Commission Amendment to the Proposal for a Council Directive Coordinating Regulations on 

Insider Trading, COM (88) 549 final (4 October 1988), art. 3(1).  



 

22 

 

86  

87

88   

 

2 1
4

3

(recommending) (procure)
4 2 (taking 

advantage)  

 

13 (penalties)
89

90

7
2 91

                                                        

86 See Thomas Lee Hazen, supra note 72, at 236. 
87 See Manning Gilbert Warren III, supra note 61 at 1068. 
88 See Zachary Joseph Winner, A Comparative Analysis of the European Community Insider Trading 

Directive, 3 Transnat'l Law. 231, 239 (1990). 
89 (89/592/EEC) Art 2(3) ”Each Member State shall determine the 

penalties to be applied for infringement of the measures taken pursuant to this Directive. The 
penalties shall be sufficient to promote compliance with those measures.” 

90 See Moloney, supra note 70, at 770. 
91 Ordonnance No. 67-833, art. 10-1. See Amy E. Stutz, A New Look at the European Economic 

Community Directive on Insider Trading, 23 Vand. J. Transnat'l L. 135 (1990-1991). 
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(2003/6/EC) 

 

2003
(the Market Abuse Directive 2003/6/EC)

 

2001
Lamfalussy model of law-making92 2003

93

94

(Committee of European Securities Regulators, CESR)

                                                        

92 See Niamh Moloney, The Lamfalussy Legislative Model: A New Era for the EC Securities and 
Investment Services Regime, 52 I.C.L.Q. 509, 512 (2003).

2007 10 73  
93 See Mathias M. Siems, The EU Market Abuse Directive: A Case-Based Analysis, 2 Law & Fin. 

Mkt. Rev. 39, 3 (2008). 
94 2003/124/EC (Commission 

Directive 2003/124/EC of 22 December 2003 implementing Directive 2003/6/EC of the European 
Parliament and of the Council as regards the definition and public disclosure of inside information 
and the definition of market manipulation)
2003/125/EC  (Commission Directive 2003/125/EC of 22 December 2003 implementing 
Directive 2003/6/EC of the European Parliament and of the Council as regards the fair 
presentation of investment recommendations and the disclosure of conflicts of interest)

2004/72/EC  (Commission Directive 2004/72/EC of 29 
April 2004 implementing Directive 2003/6/EC of the European Parliament and of the Council as 
regards accepted market practices, the definition of inside information in relation to derivatives on 
commodities, the drawing up of lists of insiders, the notification of managers' transactions and the 
notification of suspicious transactions ) the 
Regulation (EC) No. 2273/2003 (Commission Regulation (EC) No 2273/2003 of 22 
December 2003 implementing Directive 2003/6/EC of the European Parliament and of the Council 
as regards exemptions for buy-back programs and stabilization of financial instruments). 
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95  

 

 

 

2 1 96 2

2 1  

( )  

( )  

( )  

( )  

17 97

 

                                                        

95

561 43-55 
96 (2003/6/EC) art 2(1) The first subparagraph shall apply to 

any person who possesses that information: (a) by virtue of his membership of the administrative, 
management or supervisory bodies of the issuer; or (b) by virtue of his holding in the capital of the 
issuer; or (c) by virtue of his having access to the information through the exercise of his 
employment, profession or duties; or (d) by virtue of his criminal activities. 

97 (2003/6/EC) (17) As regards insider dealing, account 
should be taken of cases where inside information originates not from a profession or function but 
from criminal activities, the preparation or execution of which could have a significant effect on 
the prices of one or more financial instruments or on price formation in the regulated market as 
such. 



 

25 

 

4 98

 

 

1 3 9 99  

1993 (93/22/EEC)
 

 

 

 

 

 

 

 

 

4

                                                        

98 (2003/6/EC) art 4 ”Member States shall ensure that  
Articles 2 and 3 also apply to any person, other than the persons referred to in those Articles, who  
possesses inside information while that person knows, or ought to have known, that it is inside 
information.” 

99 (2003/6/EC) Art. 1(3) ”Financial instrument’ shall mean: 
(a)transferable securities as defined in Council Directive 93/22/EEC of 10 May 1993 on 
investment services in the securities field, (b)units in collective investment undertakings, 
(c)money-market instruments, (d) financial-futures contracts, including equivalent cash-settled 
instruments, (e) forward interest-rate agreements, (f) interest-rate, currency and equity swaps, (g) 
options to acquire or dispose of any instrument falling into these categories, including equivalent 
cash-settled instruments. This category includes in particular options on currency and on interest 
rates, (h) derivatives on commodities, (i) any other instrument admitted to trading on a regulated 
market in a Member State or for which a request for admission to trading on such a market has 
been made.” 
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1 1

 

100

101

102

103  

 

2 1
104

                                                        

100 (2003/124/EC)
 

101 (2003/124/EC) Art. 1(1) For the purposes of applying point 1 of 
Article 1 of Directive 2003/6/EC, information shall be deemed to be of a precise nature if it 
indicates a set of circumstances which exists or may reasonably be expected to come into existence 
or an event which has occurred or may reasonably be expected to do so and if it is specific enough 
to enable a conclusion to be drawn as to the possible effect of that set of circumstances or event on 
the prices of financial instruments or related derivative financial instruments. 

102 Carmine Di Noia, Matteo Gargantini, Consob, The Market Abuse Directive Disclosure Regime in 
Practice: Some Margins for Future Actions, Rivista delle Società, No. 4/2009, 21( 2009).  

103 
(2004/72/EC)  

104 (2003/6/EC) Art. 2(1) Member States shall prohibit any 
person referred to in the second subparagraph who possesses inside information from using that 
information by acquiring or disposing of, or by trying to acquire or dispose of, for his own account 
or for the account of a third party, either directly or indirectly, financial instruments to which that 
information relates. 
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105

106  

 

2 1
(using)
2

3

(inducing)  
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(i) The individual making the investment decision on behalf of the person to purchase or sell the 
securities was not aware of the information; and 

(ii) The person had implemented reasonable policies and procedures, taking into consideration the 
nature of the person's business, to ensure that individuals making investment decisions would not 
violate the laws prohibiting trading on the basis of material nonpublic information. These policies 
and procedures may include those that restrict any purchase, sale, and causing any purchase or sale 
of any security as to which the person has material nonpublic information, or those that prevent 
such individuals from becoming aware of such information. 
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303 (89/592/EEC) Art 2(3) ” Each Member State may provide that 
this prohibition shall not apply to acquisitions or disposals of transferable securities effected 
without the involvement of a professional intermediary outside a market as defined in Article 1 (2) 
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304 See Thomas Lee Hazen, supra note 72, at 236. 
305 (89/592/EEC) Art 2(4) ” This Directive shall not apply to 

transactions carried out in pursuit of monetary, exchange-rate or public debt-management policies 
by a sovereign State, by its central bank or any other body designated to that effect by the State, or 
by any person acting on their behalf. Member States may extend this exemption to their federated 
States or similar local authorities in respect of the management of their public debt.” 

306 (89/592/EEC) ” Whereas, since the acquisition or 
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disposal of transferable securities necessarily involves a prior decision to acquire or to dispose 
taken by the person who undertakes one or other of these operations, the carrying-out of this 
acquisition or disposal does not constitute in itself the use of inside information.” 

307 Market maker

http://fshandbook.info/FS/glossary-html/handbook/Glossary/M?definition=G696
2014 1 17  

308 (89/592/EEC) ” Whereas insider dealing 
involves taking advantage of inside information; whereas the mere fact that market-makers, bodies 
authorized to act as contrepartie, or stockbrokers with inside information confine themselves, in 
the first two cases, to pursuing their normal business of buying or selling securities or, in the last, 
to carrying out an order should not in itself be deemed to constitute use of such inside 
information;” 

309 (89/592/EEC) ”whereas likewise the fact of 
carrying out transactions with the aim of stabilizing the price of new issues or secondary offers of 
transferable securities should not in itself be deemed to constitute use of inside information.” 
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meaning of this Directive.” 

312 (89/592/EEC) ”Whereas communication of inside 
information to an authority, in order to enable it to ensure that the provisions of this Directive or 
other provisions in force are respected, obviously cannot be covered by the prohibitions laid down 
by this Directive.” 
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measures adopted in accordance with the procedure laid down in Article 17(2).”  

314 Carmine Di Noia & Matteo Gargantini, The Market Abuse Directive Disclosure Regime in 
Practice: Some Margins for Future Actions, Rivista delle Società, No. 4/2009, 32. 

315 Commission Regulation (EC) No 2273/2003 of 22 
December 2003 implementing Directive 2003/6/EC of the European Parliament and of the Council 
as regards exemptions for buy-back programs and stabilization of financial instruments 
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extend this exemption to their federated States or similar local authorities in respect of the 
management of their public debt.”  

324 (2003/6/EC) art 2(3) ” This Article shall not apply to 
transactions conducted in the discharge of an obligation that has become due to acquire or dispose 
of financial instruments where that obligation results from an agreement concluded before the 
person concerned possessed inside information.”  
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have known, that the information possessed is inside information. In this respect, the competent 
authorities should consider what a normal and reasonable person would know or should have 
known in the circumstances. Moreover, the mere fact that market-makers, bodies authorised to act 
as counter-parties, or persons authorised to execute orders on behalf of third  parties with inside 
information confine themselves, in the first two cases, to pursuing their legitimate business of 
buying or selling financial instruments or, in the last case, to carrying out  an order dutifully, 
should not in itself be deemed to constitute use of such inside information.”  
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relating to another company and using it in the context of a public takeover bid for the purpose of 
gaining control of that company or proposing a merger with that company should not in itself be 
deemed to constitute insider dealing.”  

328 Directive 2004/25/EC of the European Parliament and of the Council of 21 April 2004 on 
Takeover Bids, 2004 O.J. (L 142). 

329 (2004/25/EC) 6 1 ”Member States shall ensure that a decision 
to make a bid is made public without delay and that the supervisory authority is informed of the 
bid. They may require that the supervisory authority must be informed before such a decision is 
made public. As soon as the bid has been made public, the boards of the offeree company and of 
the offeror shall inform the representatives of their respective employees or, where there are no 
such representatives, the employees themselves.”  

330 (2003/6/EC) (31) ”Research and estimates developed from 
publicly available data should not be regarded as inside information…” 
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as not to prejudice his legitimate interests provided that such omission would not be likely to 
mislead the public and provided that the issuer is able to ensure the confidentiality of that 
information. Member States may require that an issuer shall without delay inform the competent 
authority of the decision to delay the public disclosure of inside information.”  

332 -
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University Press, 2nd ed. 2009) at 459. 
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334 (Criminal Justice Act 1993), ch. 36, § 53(1) ”Defences  (1) An individual 
is not guilty of insider dealing by virtue of dealing in securities if he shows—(a) that he did not at 
the time expect the dealing to result in a profit attributable to the fact that the information in 
question was price-sensitive information in relation to the securities, or (b) that at the time he 
believed on reasonable grounds that the information had been disclosed widely enough to ensure 
that none of those taking part in the dealing would be prejudiced by not having the information, or 
(c) that he would have done what he did even if he had not had the information.”  

335 53 6  
336 (Criminal Justice Act 1993), ch. 36, §§ 53(1)(a), 53(2)(a), 53(3)(b). 
337 (Criminal Justice Act 1993), ch. 36, §§ 53(1)(b), 53(2)(b). 
338 Id. 
339 See MICHAEL BLAIR, GEORGE WALKER & ROBERT PURVES, supra note 333 at 460. 
340 Id. 
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341 (Criminal Justice Act 1993), ch. 36, §§ 53(1)(c), 53(2)(c). 
342 See MICHAEL BLAIR, GEORGE WALKER & ROBERT PURVES, supra note 333 at 461. 
343 (Criminal Justice Act 1993), ch. 36, §§ 53(3)(b). 
344 See MICHAEL BLAIR, GEORGE WALKER & ROBERT PURVES, supra note 333 at 461. 
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346 (Criminal Justice Act 1993), Sched 1, §1(2). 
347 (Criminal Justice Act 1993), Sched 1, §1(1). 
348 See MICHAEL BLAIR, GEORGE WALKER & ROBERT PURVES, supra note 333 at 461. 
349 (Criminal Justice Act 1993), Sched 1, §4. For the purposes of paragraphs 2 

and 3 market information is information consisting of one or more of the following facts—(a) that 
securities of a particular kind have been or are to be acquired or disposed of, or that their acquisition or 
disposal is under consideration or the subject of negotiation ; (b)that securities of a particular kind have not 
been or are not to be acquired or disposed of; (c)the number of securities acquired or disposed of or to be 
acquired or disposed of or whose acquisition or disposal is under consideration or the subject of negotiation; 
(d)the price (or range of prices) at which securities have been or are to be acquired or disposed of or the price 
(or range of prices) at which securities whose acquisition or disposal is under consideration or the subject of 
negotiation may be acquired or disposed of; (e)the identity of the persons involved or likely to be involved in 
any capacity in an acquisition or disposal. 



 

102 

 

350

351  

 

(price stabilization rules)

144 1 352

 

 

63 1

 

 

118A 5
353

354

355

2005

                                                        

350 (Criminal Justice Act 1993), Sched 1, §2(1). 
351 See MICHAEL BLAIR, GEORGE WALKER & ROBERT PURVES, supra note 333333 at 462. 
352 (Financial Services and Markets Act 2000), art. 144 (1) The 

Authority may make rules (“price stabilising rules”) as to—(a) the circumstances and manner in 
which, (b) the conditions subject to which, and (c) the time when or the period during which, 
action may be taken for the purpose of stabilising the price of investments of speci ed kinds. 

353 (Financial Services and Markets Act 2000), art. 118A (5)(a). 
354 (Financial Services and Markets Act 2000), art. 118A (5)(b). 
355 (Financial Services and Markets Act 2000), art. 118A (5)(c). 
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(Commission Regulation (EC) No 2273/2003 of 22 December 2003 implementing Directive 
2003/6/EC of the European Parliament and of the Council as regards exemptions for buy-back 
programs and stabilization of financial instruments). 

358 MAR 1 Annex 1 1.1.3. 
359 (2003/6/EC) art 8. 
360 MAR 1 Annex 1 1.1.5. 
361 MAR 1 Annex 1.1.3. 
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372 MAR 1.4.21 C 2005 6 30  
373 MAR 1.3.3 E (1). 
374 MAR 1.3.3 E (3). 
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(1) that investments of a particular kind have been or are to be acquired or disposed of, or that 
their acquisition or disposal is under consideration or the subject of negotiation; or 

(2) that investments of a particular kind have not been or are not to be acquired or disposed of; or 
(3) the quantity of investments acquired or disposed of or to be acquired or disposed of or whose 

acquisition or disposal is under consideration or the subject of negotiation; or 
(4) the price (or range of prices) at which investments have been or are to be acquired or 

disposed of or the price (or range of prices) at which investments whose acquisition or 
disposal is under consideration or the subject of negotiation may be acquired or disposed of; 
or 

(5) the identity of the persons involved or likely to be involved in any capacity in an acquisition 
or disposal. 
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