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ABSTRACT

With the advance of information and communications technology, it becomes
much easier for people to access, reuse, and share contents by computers and the
Internet, which leads to the emergence of Re-Composed Works, like appropriation art,
fan art, and KUSO. The Re-Composed Works, by definition, are works with new
meanings different from the original ones, whose elements are collaged and applied as
the base or the raw material of the new works alone with their creators’ own

creativeness.

The creation of Re-Composed Works may conflict with the copyright owned by
the creators of the original works due to the application of the pre-existed works as
the base or the raw material of the new ones. The existence of this confliction is
resulted from the expansion of copyright and the extension of the term of protection.
Both delay the time the works enter the public domains to be freely used by the public,
which causes many disputes. Besides the problems causing by Copyright Act per se,
the diversity of Re-Composed Works also increases the difficulty of fair use
judgments. Among the multiple facets of the problems, one of the important issues
is that the practice of judgments based on the four elements of fair use stated in
Copyright Act 865-11 is still not strict enough, even though Taiwanese courts have

been gradually disposing judgments depending solely on commercial use factors.

v



In order to address the problem mentioned above, this study, focusing on the four

elements of fair use stated in Copyright Act 865-11, endeavors to adjust the judgment

criteria according to the legislative purposes of the law and the purposes of creation.

The findings of this study could be applied to fair use cases so that the judgements

could better meet the legislative purposes of Copyright Act, and enhance the

multifariousness of the culture through the expansion of the scope of legal

Re-Composed Works.

In accordance with the research objectives, this thesis is organized as follows.

Chapter 1 will state the purpose of research. Chapter 2 will introduce the three

major types of Re-Composed Works, and arranged their subtypes by their expressions.

Chapter 3 will discuss the background of the issue. Chapter 4 will focus on the

problems of Re-Composed Works regarding to the Constitution and Copyright Law.

Chapter 5 will compare the EU Copyright Direction, the Copyright Law of America,

and the Copyright Law of R.O.C.. Chapter 6 will provide the conclusion.

Key words: Fair use, derivative works, KUSO, Fan Art, Appropriate Art, parody,

satire.
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the reproduction right provided for in Article 2 in the following cases..... ... ”’(emphasis added).
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115 Article 267 of TEC: “The Court of Justice of the European Union shall have jurisdiction to give
preliminary rulings concering: (a) the interpreation of the Tearties; (b) the validity and interpretation of
cts of the institutions, bodies, offices or agencies of the Union;”
116 Article 5 of the Directive 2001/29/EC: “ ... (k) use for the purpose of caricature, parody or pastiche; ”
17 "SpikeandSuzycover" by Source (WP:NFCC#4). Licensed under Fair use via Wikipedia -
https://en.wikipedia.org/wiki/File:SpikeandSuzycover.png#/media/File:SpikeandSuzycover.png
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118 "Deckmyn as lambic" by Source (WP:NFCC#4). Licensed under Fair use via Wikipedia -
https://en.wikipedia.org/wiki/File:Deckmyn_as_lambic.png#/media/File:Deckmyn_as_lambic.png
118 Case C-201/13, “- display an original character of its own (originality); display that character in such
a manner that the parody cannot reasonably be ascribed to the auhor of the original work; seek to be
humorous or to mock, regardless of whether any criticism thereby expressed applies to the original work
or to something or someone else; mention the source of the parodied work? ”
120 Judgment of the Court(Grand Chamber), Case C-201/13, 3/9/2014, #KJH :
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30ddc0a6dd63f68c49d1821785a
1a677fa97. e34KaxiLc3qMb40RchOSaqub3r0’?text &docid=157281&pagelndex=0&doclang=en&mode
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124 See U.S. CONST. Act. 1, Sec. 8, Cl. 8 “The Congress shall have the power ... to Promote of Science
and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their
respective Writings and Discoveries.”
125 [RREERK - FifEEE 123 -
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128 Folsom v. Marsh, 9F. Cas. 342 (C.C.D. Mass 1841) (No. 4901)
129 1d., " This is one of those intricate and embarrassing questions, arising in the administration of civil
justice, in which it is not, from the peculiar nature and character of the controversy, easy to arrive at any
satisfactory conclusion, or to lay down any general principles applicable to all cases."
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130 1d., “In short, we must often, in deciding questions of this sort, look to the nature and objects of the
selections made, the quantity and value of the materials used, and the degree in which the use may
prejudice the sale or diminish the profits, or supersede the objects, of the original work.”, at 348.
181 Sec.107 Limitation on Exclusive Right: Fair Use
Notwithstanding the provision of section 106 and 1064, the fair use of a copyrighted work, including

such use by reproduction in copies or phonorecords or by any other means specified by the section, for
purpose such as criticism, comment, news reporting, teaching (including multiple copies for classroom
use), scholarship, or research, is not an infringement of copyright. In determining whether the use made
of a work in any particular case is a fair use the factors to be considered shall include—

(1) the purpose and character of the use, including whether such use is of a commercial nature or is

for nonprofit educational purpose;
(2) the nature of copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole;
and

(4) the effect of the use upon the potential market for or value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon
consideration of all the above factors. (As amended, Pub. L. 101-650, 104 Stat. 5089 (1990); Pub.l.
102-492, 106 Stat. 3145 (1992)).
R AR S B ER - REEEREE - #
http://www.tipo.gov.tw/ct.asp?xItem=332837&ctNode=7015&mp=1 (Fx1& %I H H#f: 2015/7/13)
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% W & 1841 # o Folsomv. Marsh &&= 42 £ 78 % % hfga; » 13 1976 & #-

182 See H.R. Rep.No. 1476, 94™ Cong., 2d Sess.(1975).
133 “The bill endorse the purpose and general scope of the judicial doctrine of fair use, but there is no
disposition to freeze the doctrine in the statute, especially during a period rapid technological change.
Beyond a very broad statutory explanation of what fair use is and some of the criteria applicable to it, the
courts must be free to adapt the doctrine to particular situations on a case-by-case bases. Section 107 is
intended to restate the present judicial doctrine of fair use, not to change, narrow, or enlarge it in any
way.” Id., at 66 (1975), see also S. Rep. No. 473, 94" Cong. 1% Sess., at 62 (1975).
134 See Pierre N. Leval, Towader a Fair Use Standard, 103 Harv. L. Rev,. at 1107.(1990)
5 AT Leval JEEHVEL  InMESREEEE Lloyd L. Weinreb AIFEHHAHZ6YE R, - Hel K G HEfE
MIFAZEERSE BRG] - mIER B i R R AR ESE NI B ZF AR HI R BRI E
B By HIET AR AIE N SR -
See Lloyd L. Weinreb, Fair’ Fair: A Comment on Fair Use Doctrine, 103 Harv. L. Rev,. at 1137-38
(1990).
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FRZRBLE AT L H LBy iR L 1984 & 0 Sony corp. of
America v. Universal City Studios, Inc.®® » 2% 2 ;4-4= &+ #] Sony 4 & % 5 Betamax
PERP O RP R F T ATHR TR HET R 2B I ERTRFR RS
% fifaé'\time-shifting et fy o fe gt — # 5¢ £r 5142 Universal City Studios, Inc.z 5 &
THEp L WEFARL - rAAS LR E AT TERFERR Y N
Ak R R F PR L i1 o 0t~ 72 fis i o Harper & Row, Publishers,
Inc. v. Nation Enterprises.!?¢ 451 % » ;2 fx & Harper & Row 247 % 7 » 75 £
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136 See William F. Patry and Shira Prelumtter, Fair Use Misconstrued: Profit, Presumptions, and Parody,
Cardozo Arts & Entertainment, Vol 11: 667,. at 670-71.
187 1d., at 676.
138 Sony Corp. of America v. Universal City Studios, Inc., 464 U.S.417 (1984)
139 1d., 464 U.S., at 451, 104 S.Ct., at 793.
"[E]very commercial use of copyrighted material is presumptively an unfair exploitation of the monopoly
privilege that belongs to the owner of the copyright.”
140 Harper & Row, Publishers, Inc. v. Nation Enterprises., 471 U.S. 539, 105 S. Ct. 2218., at 562.
89



BEPT R EAIE NG B L GBI R REPR M A eeng B
TRY FIRYEERZREY T T RAT SF EER Y g 4 PR

BEBPR AP 3] P ERE D DAL hc R E 5 0 e 0 h 2356 5 L

PALGEGDRG DO HE B ZARFEASR DT Y ] AP FP B[R
Ao BERESE L H 8 R mersl w142,

’{,ﬁﬁﬁéﬁgﬁé%%%@&%ﬁ%ﬂﬁﬁ’ﬂéﬁ%ﬁii%ﬂi
" i}ff? AP E T FIAT )]} g WERZTLG ER o ok ﬂ\"*/\“ gﬂiiq

2, v

er1 Campbell % 35 » & Haper & Row ;4 » - ¥ 1 2n i 5] 5 2 Live Crew

3 RFE AN pF 2LiveCrew inig * (75 12 B o R AR ok

R-BEZFTURRETEEERE ’75fx%§27§?f;?ij“j§%£7 TLEEERLE

RARRPEERY T dEpR® §10.
Pk - BRERIESRZMNEGER G ORET IR (S

PR AFIPFEPFLIAFHRT 2P0 BE I AH Y - BT g A

penBEand @ - Ba e o ARG F A Leg Bk TR ahlEA) 0 Bldei R
RFFEEM S R R EJIE LA S 2RAEE Fehd BEB SN

ERGRALD FIUREY Y R0 A AT SRR SR R 2
B LI h|ETE L e R o

I EBRTP S BEE HRY U FREFZBEAISA G P

c BTN hE e BEE 0 F kWAL (- ) doP A FEEAD B L EE

-\

G R MEVRE A R FIFEAI I VA FROELED F o FlEFE P A
EIMR* ARIE B LI 2 o (2 )T RIFSNF L LR

ELiRhied ka2 32 ZF2LFERZNEFEE? (=) &2

141 d. at 562.
“The crux of the profit/nonprofit distinction is not whether the sole motive of the use is monetary gain but
whether the user stands to profit from exploitation of the copyrighted material without paying the
customary price.”
142 See supra note.140. at 682-.
143 1d. at 682.
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A http://news.gamme.com.tw/476522 (1% %1% HHA: 2015/7/13)
145 See supra note.136, at 688-690.
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146 1d, at 690.
147 Fisher v. Dees, 794 F.2d at 437-38.
“In assessing the economic effect of the parody, the parody's critical impact must be excluded. Through
its critical function, "a parody may quite legitimately aim at garroting the original, destroying it
commercially as well as artistically." Copyright law is not designed to stifle critics... [T]he economic
effect of a parody with which we are concerned [in assessing the fourth factor] is not its potential to
destroy or diminish the market for the original-any bad review can have that effect-but rather whether it
fulfills the demand for the original. Biting criticism suppresses demand; copyright infringement usurps it.
Thus, infringement occurs when a parody supplants the original in markets the original is aimed at, or in
which the original is, or has reasonable potential to become, commercially valuable.”
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150 See supra note 136, at 693-97
151 See supra note136, at 697-98
152 See Pierre N. Leval, supra note 43, at 1124-25
“[1]f an insubstantial loss of revenue turned the fourth factor in favor of the copyright holder, this factor
would never weigh in favor of the secondary user. And if we then gave serious deference to the
proposition that it is " undoubtedly the singlemost important element of fair use," fair use would become
defunct. the market impairment should not turn the fourth factor unless it is reasonably substantial.”
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153 MCA, Inc, v. Wilson, 677 F.2d 180, 211 U.S.P.Q. (BNA 577 (2d Cir. 1981).
4 RBASCE R S S S =R FELUEER ~ s B fEny 7 2R Rk B (E S ) S 58
B B TE R BB TS R A B (F B FERR A HE) -
155 See Walt Disney Productions v. Air Pirates, 581 F.2d 751, 756(9th Cir. 1978), cert. denied, 439 U.S.
1132, 99 S.Ct. 1054, 59 L.Ed.2d 94 (1979); Universal City Studios, Inc. v. Sony Corp. of America, 480
F.Supp. 429, 454 (C.D.Cal.1979).
1%6 Berlin v. E.C. Publ'ns, Inc., 329 F.2d at 545.
157 Elsmere Music, Inc. v. National Broadcasting Co., 482 F.Supp. at 747.
158 Berlin,329 F.2d at 545.
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Mansfield ;2 ¥ 45 1 > Cooper ;# F > 5% f jpl3#(conjures up )2 2 2 2% 7 7

159 Elsmere, 482 F.Supp. at 747.
160 Elsmere Music, Inc. v. National Broadcasting Co., 623 F.2d 252, 253 n.1 (2d cir. 1980).
" Even more extensive use would still be fair use, provided the parody builds upon the original, using the
original as a know n element of modern culture and contributing something new for humorous effect or
commentary.”
161 MCA, Inc, v. Wilson, 677 F.2d 180, 211 U.S.P.Q. (BNA 577 (2d Cir. 1981), at 188, " Moreover, much
of the similarity in the music of the two tunes is attributable to the "tom-tom" passages in the Andrews
Sisters and Midler recordings, as well as in the defendants; work, which were never copyrighted but were
used by Judge Cooper as the basis for his findings."
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162 Berlin,329 F.2d " While Brief phrases of the original lyrics were occasionally injected into the
parodies, this practice would seem necessary if the defendants' efforts were to ' recall or conjure up' the
originals; the humorous effect achieved when a familiar line is interposed in a totalyy incongruous setting,
traditionally a tool of parodists, scarcely amounts to a ' substantial taking, if that standard is not to be
woodenly applied."
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186 The United States District Court for the Middle District of Tennesse, Thomas A. Wiseman, Jr., J., 754
F. Supp. 1150, granted summary judgment for rap group.
167 Campbell .,510 U.S. 569, 114 S.Ct. 1164, 127 L.Ed. 2d 500, at 572-73
188 Sony Corp. of America v. Universal City Studios, Inc., 464 U.S.417 (1984)
169 1d., 464 U.S. 417,451, 104 S.Ct. 774, 792, 78 L.Ed.2d 574,
that "every commercial use of copyrighted material is presumptively...unfair...."
170 Campbell, 510 U.S., n.15, 114 S.Ct. 1164., "taking the heart of the original and making it the heart of
a new work,"
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SRRl a {32 E 0 F
Frg ke PR @ e B A BIRR Y 3 P -5 AT e
% Elis , sy TR L AL R AR B pF iE o v ¥ & et § o f}ﬂHﬂT"ﬁ ¥
A 5 e ER LA
3. W F t(Parody)s F 1§ — A A MR AL ™o A ¥ LT
# ¥ 3R % F (5 (Parody) sk € &
% gt ez, ¥ (7 (Parody?’®) iz #8 §_i% ¢ Modern dictionaries s ¥_&

R £35S TR ENEE EE N RS2 IR N L

171 |d
172 Folsom v. Marsh, 9F. Cas. 342( C.C.D. Mass. 1841).
173 See Sony. 464 U.S. 417,451, 104 S.Ct. 774, 792, 78 L.Ed.2d 574.
14 Id at 579.
175 g5 parody FE{LLAYER satire » fEAHAES 5P Oxford English Dictionary HJZEZE" in which
prevalent follies or vices are assailed with ridicule,",5¢{{c American Heritage chtlonary, "attacked
through irony, derision, or wit," » = » satire {f A~ —EFEEEHE R /EEITHIGR -
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176J"_%ﬁ“ﬁ W Rivehh fexen F gRITHLRL AR RIFgA ke 2 v 5

PR e B XA A F AR 0D chg K o e ¥ iE(Parody) & M R
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TNEARREFEBRICODL G REFRRITFARETFT FRX - F I RF 3
AT & 3 W AR WAL sk sl £ ﬂzfifc;%: — B AT TAL L T e

TG BREORARA  HETATE S IR o
2 il b wP ol F (¥ (Parody)fosi 1] ¥ (¥ (Satire) 1% ) 4t > wi 2 F (%
(Parody) Jf g d @ * 1% s 2|0 F (Fenp 0o SR 1 F (7 (Satire) & &
EAFRAIT B AT IORRT LE IR R (2 A R LT L
oy ﬁz_)179 .
¥ ook — 8L weig ¥ (7 (Parody) g R AF L R TR T A RoL g £
B EATR Y F AT EE0 0 Yok BT AR - B TSR o PIE-E X
Far 2 ERE LY g ¢ Bl
4. The Court of Appeals ¥4+ 2 Live Crew ¥4 #* (75 = ¥ T3 & =
W iR ¥ T (Parody) « i3t %
Supreme Court % % The Court of Appeals &% % 51 * Sony % o1& & § 4428
| Er> Fl A Z A8 Sony X end B A2 APk 0 AT R e ke

BRI AFREAT SR AL RRY E I NI - BFF o Pk

B ERAIT B RS R R 0P v - B iRgh o RIR-§ RERF TR

176 Campbell, 510 U.S. at 580-81, n.15, 114 S.Ct. 1164 " literary or artistic work that imitates the
characteristic style of an author or a work for comic effect or ridicule,"

177 1d, at 580,"composition in prose or verse in which the characteristic turns of thought and phrase in an
author or class of authors are imitated in such a way as to make them appear ridiculous."

178 1d. at 580, See, e.g., Fisher v. Dees, supra, at 437; MCA, Inc. v. Wilson, 677 F.2d 180, 185 (CA2

179 Campbell, 510 U.S. at 580-81, n.15, 114 S.Ct. 1164, “Parody needs to mimic an original to make its
point, and so has some claim to use the creation of its victim's (or collective victims') imagination,
whereas satire can stand on its own two feet and so requires justification for the very act of borrowing. ”
180 1d. at 582-83.

1811d. "[i]t would be a dangerous undertaking for persons trained only to the law to constitute themselves
final judges of the worth of [a work], outside of the narrowest and most obvious limits.
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ST B R R1E 2 (conjure up) v dp h A Fl S R F (TR o sr

HIETR F AF R E R adel B 8 - F TR OEA) AR e iR k5
B o 2o §PRF (TP F AR LR TP pEF FArR F HE L
P B3 T iL i B % A (conjure up) R TF i B3R R (T enp e ek p i 4
Do F R G A RBEDNASULF IR TR G pFES ARG A TR
FRA @ ips R A R F Rt B R R i T
¥hivAd 4 BmEgaite o

d ** The Court of Appeals % 2|%7% = B & £ pF# 51 > 2 Live Crew @ * 7
J feenfr o 304 (heart) --— B 4nihd £ 03 5 - FE0 0 FIR A BT i S

it Supreme Court 335 » & A 7R %< 204 (heart) 4 &0 A R FLF A 25 18 31

182" This factor calls for recognition that some works are closer to the core of intended copyright
protection than others, with the consequence that fair use is more difficult to establish when the former
works are copied. Id. at 586.

183 "When parody takes aim at a particular original work, the parody must be able to "conjure up" at least
enough of that original to make the object of its critical wit recognizable." Id. at 588.
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FEHE R ALK S b d B2 RARPLE I hFTREREF S
™ E @ Jﬂ" 3% > Supreme Court 51 * Fisherv. Dees % ® iz T 2 5 ij 1
Hh Ry § B R 2 B 0 RAAPRLT 0 F BB F 3 R
% 2R R iTend 5 3 B8 | € _Supreme Court -2 @ » 0 ¥ UEn G
FEra B2 A AN RETHP I o A Fivad R R TG A4 3
T oo EH FF TR TR AT R 4E180 .

8. #-R T R4 U RRFATOL|TT T € F PR R IR G f a1 4p
b e ehiT R o ﬂa)]%%‘{l?’— Bh Fd + 0 ke - 25 AR e 2

BB FI R F AT R R B X7 § TR AR RIS

184 1d. at 588-89.

185 "[b]iting criticism [that merely] suppresses demand [and] copyright infringement[,which] usurps it."
Fisher v. Dees, 794 F.2d, at 438.

186" This distinction between potentially remediable displacement and irremediable disparagement is
reflected in the rule that there is no protectable derivative market for criticism." Id.at 592.
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187 "[bliting criticism [that merely] suppresses demand [and] copyright infringement[,which] usurps it."
Fisher v. Dees, 794 F.2d, at 438.
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% = &% Art Rogers v. Jeff Koons(1992)188
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Art Rogers v. Jeff Koons (517 % » A % 2 28 3 2 ml®uz 5 - wa i
Fla o RS adE - % 2 Koons priiFr ®_ o & Z42 %] 5 Koons & & Rogers
ik R, fihg {7 #- Rogers =& 3. ¥ 7] jj (Puppies) it » H gk &E® » £]17d 2 3
- # /] 7 (String of Puppies) st if » & 2> BB T {544 Roger 4pdr 3 # ¥ ivig o

AEXFEFHF P L 0 Koons »t sk F 8§ |2 Rogers s g *] Ji (Puppies)

LA 2 2 0 R4 Rogers chit B2 6 B0 UEF R o S £ AR H &

GEB A SR F A 05 A4 @ Koons #3% (F&-d 2D # 5 3D 1t 5

d Tg B i e i T XA md o dr Koons #-H % b @R ehd 5 T HE-]

Mk ES MBI FE R VEE N AR IEend R 3RA de PR HIE
{ec RFHMIARFPIRLR - TR AL L “Banality Show.” -8 f & £
Edo>mfsgdo

* k¥ Koons 7 1 enE F 4> & Koons en#] (¥4 2e ¢ » Koons 7 3 it
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TES R R R AEEEE S ) § 0 et — F ¥t artisans £ 7 0 T ig it iR g

a

5

SRR Y = o G P AL P L R E A K TR ] s

188 Art Rogers v. Koons, 960 F.2d. 301(1992).
189 The United States District Court for the Southern District of NY, 751 F.Supp.474, as amended on
reargument, 777 F.Supp.
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Koons - 3% Rogers it &1 % & R A1 > 7 % F T4 FE - Koons 2 3& 4 *
F¥vALOES REFTHI- BENFOBA BB AIRT ARERL B -
BAERZHEGFERST 2GR 2 RHERR T o

TG 2 i P oRR e A E BB e 0 ARG AR R LT

1Lo- B afaee AR Pl F TR RGEAr? R AR k- B A f R

Pl > B 700 B B MARR R AR A A £ B

2. & 7% Koons i 3 Rogers snit & 2 £ 3 R g1 & &_Rogers 1% &2 #1714
£ P F CRNRES A LA LN Sl oo HAHL AL (L

A B3 @ %_Rogers fr%i%f[ﬁ#i& i D Rid ) e SNALERE - & R o

R HRPBFEUE R EHA RS N BB L LG MY AT R

3. EmRHenF - BRI R OP BB

ARERBH LT AP ERI R U ERT D AN R B D

BLEFNE A EAETETELAGN - TeRESEA I o F AL EALH
MR £ RIS G A AF R 0 B B R & Sony! Pk chajur ¢
AT L LETM R ey d 3 Koons e ¥ ok p 2t H &R i * Rogers (it &

190 Art Rogers v. Koons, 960 F.2d. 301(1992), at 305.
191 Art Rogers v. Koons, 960 F.2d. 301(1992).
“Thus, that a whole work is copyrighted does not mean that every element of it is copyrighted; copyright
protection extends only to those components of the work that are original to the creator....But the quantity
of originality that need be shown is modest-only a dash of it will do.”
192 1d. at 308.
193 Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 449, 104 S.Ct. 774,792, 78
L.Ed.2d 574 (1984).
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(7 5 Rogers ik &) > & B F #-3 412> Koons'® o Fpt 2 e #-4 & Koons #7
a3k H ik 74k ¢ 373 (Social comment)shi & F EIZd o
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Fooaar P oriElale R 2 F il s Koons ehiT R AR ¥ (Fehy
oo i b oBEE B A E 20 12 2 A=~ 2R (rule) > » ;I}u{;;ﬂ 1% 1= (Satire)
SR et e B3 R R R A it Rk B (e § e ¥ (7 (Parody)4r e
FRELHRETL g A 2 30 AP - A 0 F mi;u,,\ N
BRItk e ABEAR(FY .

B PRl o i - BAAY £ & P (rule) 0 FORIE I
A eI KGR TR R A 0 i AR G T e iR K ¥ iFv
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194 Art Rogers v. Koons, 960 F.2d. 301(1992), at 309.

195 Art Rogers v. Koons, 960 F.2d. 301(1992), at 310 » See Warner Bros,. Inc. v. American Broadcasting
Cos., Inc., 720 F.2d 231, 242 (2d Cir. 1983).

19 Art Rogers v. Koons, 960 F.2d. 301(1992) at 309.

197 See MCA, Inc. v. Wilson, 677 F.2d at 185; 3 Nimmer, § 13.05 ( C ) n. 60.9.
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UE - BERES AL AREER Y
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PR T T RFHEEIELT LG F il R g2 G 3 R AT

2o EP A2 > 2 TR E BN NPEIIRT LHEILTEF R TR
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Koons e & AL 5 AP F 170 fs 7B Gt s 2N F T A LW

198 1d., "whether an average lay observer would recognize the alleged copy as having been appropriated
from the copyrighted work." at 307.
111



B cnge G Ed T AP 4k Koons B2 7% 4 5k s 3k ¥ Parody v

AR (7 A IF o R @ T8 uE ik B4 3F #E (the flag of piracy)®® -

-~

¥

Eladotiing Flh Koons Br* i 5 R iTmsni % = £ %4 % )3 Koons »

6. EERT R BREHERTHYF FTRFTLBLIB IR EIHE -
Fooiw PR REF AT A0 i e BERIAER

Bo pHET W FRGFRIERF NEF LT RO FEFEZFARE

FI* SR RITATE 2 DR AP TAR P AT A Ry J1&E E g

A}‘T}‘?u/k’h’r“g“',}'_}‘ATIJ’HQ{iﬁj«%’—E-_ZOloy?ngZ”ﬁéﬁ;}j?p PG 74

PR R R S i e R AT AR EAT KA 4ok T

TEAA I R BI(RARR Y )RA AR KT £ P 3 Lk

ETIES

a2
LR
1 o

Sue BREOEP Y RLA T THEPAL S ST EFRNBEER T

FE L BT e Kokl B 2 PR B BR AL EAILR Y

TEEZITFLALB A REABRY B A R iTdid 2 RAls Fenpifz

S TS L PINE P Sk i Sl TSR R L

_‘_u—

B RiTad P ¢ 70 jm4 F iv(derivative works) w3 o @ Koons {7

Eil

# BT Rogers & ¥ iy TR ARG B 8 B R R T S b o
¥ bt Koons » # 4 & " String of Puppies,” s 3 > 4ot — kx € FHR
3] Rogers 4 & "Puppies"enp? i # 3 3o
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199 1d., at 311.

200 The Supreme Court in Stewart, 495 U.S. 207, 110 S.Ct. 1750, 109 L.Ed.2d 184, stated that the fourth
factor” is 'the most important, and indeed, central fair use factor.' " 1d. at 238, 110 S.Ct. at 1769 (quoting 3
Nimmer § 13.05 [A]); see also Harper &Row, 471 U.S. at 566, 105 S.Ct. at 2233.

201 Art Rogers v. Koons, 960 F.2d. 301(1992) , at 311-12.
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202 United Feature Syndicate, Inc., v. Jeff Koons, 817 F.Supp. 370.
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203 Blanch v. Koons., 467 F.3d 244.
204 United States District Court, S.D. New York., 396 F. Supp.2d 476.
205 See Blanch v. Koons., 467 F.3d 244, at 481-82.
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206 Koons Aff. at 4 " | want the viewer to think ab out his/her personal experience with these objecst,
products, and images and at the same time gain new insight into how these affect our lives."

Blance Dep. at 112-113 "I wanted to show some sort of erotic sense[;]... to get ... more of a sexuality to
the photographs.”

207 " merely supersedes the objects of the original creation, or instead adds something new, with a further
purpose or different character, altering the first with new expression, meaning , or message." Campbell,

510 U.S. at 579, 114 S.Ct. 1164.
117



Poeh- SRR 0 K-H RS -iﬁz BT RER A AF P k]
PRamE iz BIESarRient b p o FIRREAFLEFELE -

2 i F A Hm I E £ * (commercial use) s R® 42 > F] 5 Koons si® &4

REFS SR DA S MEBe 4 TR PRI Y AR
mAFBERRT - LERRRIALERY A L5 ERAF AR

Campbell % @ #7i& = A2 R R|--T 2L 0 & 5 3 £ 2@ » fi‘mi#a RN TR R

% 7 i _Campbell % ¥ 2 g3 ¥ iv42 % 107 i SED SRR TR (- P e
MR AR chifA, ) B T THE ) e o d {7 IEHRE &

PR ER* i Tﬂ%)’jﬁgﬂ‘ﬁ;iﬂ" Ko g - BIESPE L RRARE P ZIFSHRIE
W Pl B4 fi%—gl\% g2 (F] 5P F ¥ a2 ) BA2gB 3% =0 i * (secondary use)
A R FRES TR AR L ESE YR TROFA AR TR

BT % cnp cn® 2 JE fagrk i Koons s7ii;2 > Koons # 71

Mg * Blanch e G A R F L & ehy FRIAS T g e dpo Lz Ry A

=
bt
w
>~
l 4~
h
o3
A%
(\x
T
=5
.
Pty
u3
v
=
=E
T

|
1\4
N
&
gt
A
At
3
!
=
7
\4
At
3
)
&

2

510 B E 3Tl a7 2 e 2% R Rain i Atk ALiE Koons init s H A TE R e

i g o
78 Koons i &7 3 4 2 op iR F i (Parody”™) & S5 11 ¥ 1+ (Satire™ )t 2 i
208 gt 255,

209 Campbell, 510 U.S. at 580-81, n.15, 114 S.Ct. 1164 " [p]arody needs to mimic an original to make its

point, and so has some claim to use the creation of its victim's (or collective victims') imagination,

whereas satire can stand on its own two feet and so requires justification for the very act of borrowing."
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210 1d. at 581 n.15, 114 S.Ct. 1164 ("Satire has been defined as a work 'in which prevalent follies or vices
are assailed with ridicule,' 14 Oxford English Dictionary,... at 500, or are 'attacked through irony, derision,
or wit," American Heritage Dictionary... at 1604.")
211 Campbell, 510 U.S. at 581 n.15, 114 S.Ct. 1164; see also Castle Rock Entm't, 150 F.3d at 146 (2d
Cir.1998)
212 See Blanch, 396 F.Supp.2d at 481-82.
213 See Bill Graham Archives, 448 F.3d at 612 " the second factor may be of limited usefulness where the
creative work of art is being used for a transformative purpose.”
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214 Campbell, 510 U.S. at 581 n.15, 114 S.Ct. 1164 (quoting Folsom, 9 F. Cas. at 348).
215 gt 257-58.
216 at 258.
217 NXIVM Corp., 364 F.3d at 481-82 " In considering the fourth factor, our concern is not whether the
secondary use suppresses or even destroys the market for the original work or its potential derivatives, but
whether the secondary use usurps the market of the original work."
Campbell, 510 U.S. at 581 n.15, 114 S.Ct. 1164 " The market for potential derivative uses includes only
those that creators of original works would in general develop or license others to develop."
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218 NXIVM Corp. v. Ross Inst., 364 F.3d 471, 478 (2d Cir. 2004)
219 Am. Geophysical Union v. Texaco, Inc., 60 F.3d 913, at 922-23 (2d Cir. 1994)
220 " the link between [the defendant's] commercial gain and [the defendant's] copying is somewhat
attenuated,"
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221 Patrick Cariou v. Richard Prince., 784 F.Supp.2d 337(S.D.N.Y. 2011). 714 F.3d 694 (2nd Cir. 2013)
222 Richard Prince Wins Major Victory in Landmark Copyright Suit, Art in American, 2013,4,25.
http://www.artinamericamagazine.com/news-features/news/richard-prince-wins-major-victory-in-landmar
k-copyright-suit/ (5 1% 21%€ H #f: 2015/7/13)
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223 Patrick Cariou v. Richard Princel., 784 F.Supp.2d 337(S.D.N.Y. 2011)., at 349.
224 1d. at 349.
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225 galinger v. Random House, Inc., 811 F.2d 90, 99(2d Cir. 1987)
226 Castle Rock, 150 F.3d at 145-46.
(finding the fourth factor to favor Plaintiff even where Plaintiff "has evidenced little if any interest
in exploiting this market for derivative works " because copyright law must "respect that creative
and economic choice").
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227 Pierre N. Leval, Toward a Fair Use Standard, 103 Harv. L.Rev. 1105, 1107(1990).
228 |d. at 1111.
229 Cariou v. Prince, 714 F.3d 694 (2nd Cir. 2013)., at 706.

" The law imposes no requirement that a work comment on the original or its author in order to be
considered transformative, and a secondary work may constitute a fair use even if it serves some purpose
other thatn those (criticism , comment, news reporting, teaching , scholariship, and research) identified in
the preamble to the statute. "

2% id. at 707-708.
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