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Abstract

Recently, the Supreme Court often finds the company directors being guilty for
criminal Breach of Trust or Special Breach of Trust as acting contrary to their fiduciary
duty. However, instead of any Criminal Code, the provision of “fiduciary duty” is
enacted in the Company Law section 23 subsection 1. Whether a person has criminal
culpability for breaching of civil fiduciary duty is related to the essence and the interest

of Breach of Trust or Special Breach of Trust.

Compared with the Fraud by Abuse of Position of English Fraud Act and the
Honest Services Fraud of United States Code, the Breach of Trust of Criminal Code
and the Special Breach of Trust of Sepcial Criminal Code indeed more likely focus on
the gain or loss of property interest and require the result element, but are not merely
to protect the full property interest of victims. The Breach of Trust is in order to protect
both the personal full property interest and the relation of appointment, and the Sepcial
Breach of Trust is not only in order to protect the company’s full property interest, but
also to maintain the order of socio-economic. Through the typed obligation of company
directors’, the thesis provides an initial determination of guilty conducts: the contrary
to the obligation of appointment or the fiduciary duty would constitute the element of
acting contrary to duty in Breach of Trust, but unless the quantity of infringement in
property interest is sufficient to cause damage of the socio-economic order, the
directors shall not constitute the element of violating their duty in Special Breach of

Trust.

Keywords: fiduciary duty, loss of property interest, Fraud by Abuse of Position,
Mail/Wire Fraud, Honest Service Fraud, Breach of Trust, Special Breach
of Trust
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FEFRAA FISHE I R AR - SRR ERA 2755 (fiduciary duty) >
CEMEG(E50RI (R (fiduciary relationship) I > 2S5t A (trustee) FTEH 275
FBEAFTARE < 'PUT - RSOREZEt R B IR - EtGAVR BRI R 255
SRR B =0 > BRI EANI SRR R 25 6E75 -

¥ - & é)‘i‘éﬁ'mi/&l

" Fiduciary | —&d » —Si50 B AAKBEALT KHYFIR | fidere ; - EFEHE -
SRR AACE R T faith - AR BAIBYE(E o PRGBS - GIRETE
FIEGTREE B ST L 2 (EREAERE - B — i ER M7 - IRC SR e B E 5
FET B AR B T - DSR2 — iR - IAmEZ G2ty (Ri=Z(E
sBA o trustee) ¥EEATZ—T7 (BIEEEA - trustor) HYRSREARER 8622 -
BEIRF 5 Z BEATE 2 Ry (B5ERA (R > SRR — TR EFERE (R b i i (B A1
R 2 Et AR T 250575 - P ERE RGP B A2 E5 NP 2 (55
Bt (ER2ETEAHETAERESE B HESRE - MBEHATE
BHEETEFINERE - RENEREATZEXAHERAERE ZRBS
IR B Z ] S AR AR (S RERA (A, -

H HHHAHHHHHS
IWE’%;%H—J ﬁduCIary duty #sE R T 2EAFER | 5 T (EHEER > Wi fiduciaries BlZE S "2
EA J o IVEEER fiduciary duty BIE2 5 T OEER , o 1 duty of loyalty —GHENEE Ry T EaHE
Kﬁ(ﬁ% 2001 N EESS 23 ﬂ“ZﬂQE@EEI i duty of loyalty #lz% /B F 7 > #F duty of
careﬁ]ﬁiﬁb& FeH5 > 1K fiduciary duty B152 F~2 513875 » ¥ fiduciaries F5E Ry ~25E A > Wi trustees
HEE R 2Bt A > DIEERE - BLL - AU Eem S B ERGES  BIEit /BN T UMsZz— > M
JE fiduciary duty > o FRUEH - 2R M40 (2012) - (AEDERIEEREER 2 F#EME) - H 223
adt « REH N SUE -
2 DAvVvID COWAN BAYNE, THE PHILOSOPHY OF CORPORATE CONTROL: A TREATISE ON THE LAW OF

FIDUCIARY DUTY 36 (Loyola U. Press 1986).

3 HANS JULIUS WOLFF, ROMAN LAW: AN HISTORICAL INTRODUCTION 65, 74-75 (U. of Okla. Press 1951).
CHREA (2006) 0 (G &Iﬁxﬁ%’ﬁ? [RAFEESHNEME O SHAEHE) - H 18 0 BTE
NEPN e i = e

S BLACK’S LAW DICTIONARY 640 (Bryan A. Garner, eds., 7th ed., West 1999).
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SZE NN

— ~ (SRR R — RS (4 - 256 A (fiduciaries ) ELIAEZ(EaTRA% » ¥HEFEA

(entrustors ) FEHLATLBHRFTEIEIFVARTS - (140 : 255t A (bailee) ~ FEEA
A (escrow agents) ~ fXHA (agents) -~ &4 A (brokers) - AFEHMLE
(directors and officers ) ~ &% A (partners ) ~ Al (lawyers) ~ Z{FFt A
(trustees ) ¥ HAFTE SR ZIRF -

= RARIEITIRG > SZEE ARSI ERISEEHEST (power) - TTEZHES]
P B E A 2 BEfRR (arrangement) [fiAFTAHE o ELEL A L
FrsRyCERA (R OREIERE A S SRt ARG FRIVIZER Z ek ) > FAR L
FreBvEstR (e ORRIEREAS R E C 2t AR FRIRIVIER Z ek ) > B
AE AL ZEE NE S HIRETT - 53500 ZRt \NHIREMEREE 22 > g INEs
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° ZRIM > ZEE NI FIRE Ry B OB MR = N ZFI 2 i P $e B  (S 56

Bk
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® TAMAR FRANKEL, FIDUCIARY LAW 4 (2011).
TR AL RIEIREEEEE4Y (bailment) BEZWIRE S LN A » BENRESM ER
AHE - RIBEEG AR (U.C.C) FT-1026E - T EASERB AR « EHsHMTA
TR » ARSUEHE BYRIARGIZTHIA -

2% H T HAIESE A B » http:/lawyer.get.com.tw/Dic/DictionaryDetail aspx?iDT=38309 ( f%7% %8 H :
07/20/2015 )
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I EREAEEZRARBLERNRA > tEEGEBEE ANEZEER AT Z
JER] > BN DB EHERR (RS S F 5 AP~ B ARV EEEAR - Fribz 5
FEEfR BB HE LU G REEE - Pl Z 56 N R B S5 R ERETE F 5 N (54T %
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N ZEE AR EEFEARETE AR 2 A - T RE e iR N H % (55
A ZHER - Rt - ZEE A\ Rt ORI B (SHERH (o Z s SlE B IE R > mIRE

G ORORIREEE = AR - (258 NPT BERIIRSS L & 2 PR % PRz el iR
s PR -

Tkl

t -~ ERRAHME R ERZEREIINE A - EIRAFE > RIRKIBE Sy - Bl
%] (market controls) ° ATAHCFE S MLy - [ EHINERE ARVIREZE]
feh > MOKSZHHVERERE (R > B0 BRTgEA TR B g 2 S2EHIEE > 5
& ETiE Y P\ B S B (Y e R A T 2RI T ©

FLth o $ZEE ARRBLZEEFR BN HIVRIER - FEASLBCRATs BNy Ak #5726 B
o FE(SETEABIRNRE ERER R PURHY A » DURRERZEE AT RERF(EHE
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8 See FRANKEL, supra note 6, at 6-12
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MMegHE S EERIUE 52 AR — LRI A EREERETHIN > #E2L
BAR EAFZINE - REEGERZILER > MY 1720 £@EERE

(Bubble Act) -~ #5728 ML H AR LEE] & 10480 &2 = R a T AT Rl I (AT 2 S 4H A
PTEsAT 2 FESE B Ry sy T8 T EIEAF4HAAIRR Y 35 - 10

EMEERAE R AT EREZEN - RO EREMZEA » ME /A
HEESEHESRHE - BAFEEELHERA AR EREE » /EAFES
AILIIES IR E A S &EE - NI ELA SIS E2E5E AL - SRR
AR INE AT EREIZEFEA (trustee) BRI - VRN T 2 EREAR
P—TERPARR ERE B SRR - (A FESBHEE AL TR S A 2Rt -

HEASAGER > ERIAESERESEER MEERGTHZIEA - HEpal
HILWAREFFRNZRAZEGHAT(L - HEAER - ESR AR AT ZA
i Ry B2 PSETT Ry (BAEEEERIRT - ZEEARHEIER T H Al se g 6ia
&l o PEHNEFERIG T Z2EE AN OEEB R E FH EE o A - HE
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O EzEan (2002) o (EFETLERGINEERSEE —SHTHELEARESE +=FRE—TH) -
(BEALEEEE) ~ 380> HS3 -

" EETTFHAFREREEMSE TAEAR ) o HItRISRELERTEZEA - WA 2ER
NRZEZERGT ZZEN > MEERERE G ZAEA > 2AFEENA ARIL SRRV
R TR R BB RIS - SR AT (2008) o (AEDAER) 0 4R H 2829 &b - T -
2 el > mifEEE 100 H 53

PR (2009) o (ESEEBIEECRS—LIEEESLZL) 0 H 16 BINHIIREER
B2 ST FThE 5
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1844 4F » HEE&HL/ATE (Joint Stock Company Act 1844 ) {HER{L/A A
HEL AR > AFEEAFRASZETEA M RN (agent) 5077
fE A (principal ) - #EEAEFFELRHIG NEAFMANES - W AFEE S
EERGER A » AR EREHEE - Rt =R EMZE2EEA
REAMEEZZZEA - BN BEFERGT 225t AL - HINMETEABRE®
L o CMESETRGT 0 ZEAFER 2 ZET > AR AEESE
HITEE T WS AR EEFHEE S EHAFMAE Y £ - B ERZEE
BRI FHEGEE SR » 7 T SRR Rk -

¥

I

B EREIEERERBOP

HEREHNNTEZZHERY > GHEEESEEATMEZAOAEMARNER -
BOINE - WREFEFEHAFERE » AIEMAZFRBEGEREIN2ZEEA
MUIRERAT AL RIGHES - AIE& 2 BEERETAHE ASZEA -
EfERA] - EEMEASEHZHES - "HEE LEBZHEBNNE > 2
F B AN AR L - EAMHERARRES - EFEE %% (common law )
FETAEHAVEREFR (duty of care) - VHIEMEE (equitable rules) 75742 H 2 &
EZE (duty of loyalty ) f1z2E %% (duty of good faith) - '8

HHHHHHHARRHRHH A
LA - FifEEE 10 0 B 53 .

16 STEPEHEN GRIFFIN, PERSONAL LIABILITY AND DISQUALIFICATION OF COMPANY DIRECTORS 7 (1999).
7 BERRTERRYG A o AR SRR E AR o R RTINS - SR - HARIE
W AFEECRE A > e T RG], (stare decisis) HYEDERRI > 1EA[EIHFEARY A FIATES
Bt Fatfieakiy ~ B e AEE MR ENAE — e 0y B AL [E R A 2 A 0 S AE A ~ FRTER
HARE o FHINMRRBHIBIM SR - SEE L2 T HI0E ) - AEPHIDEERESHIE B TR0
BIEHARENEEMAIR > 8008 DA aIRR AR | B TAERIBATARE , -
S HoTHETESE A A BE > hitp://lawyer.get.com.tw/Dic/DictionaryDetail.aspx?iDT=42843 (& Z2EH :
07/20/2015) -

' PEERFTEREIE L o ARIEE AR (court of equity ) AT FIASAY o 13 HEACHT: - JEEER:
AR ERORAIREST - 14 ~ 15 40 » B T IS EEAN — 8RN IEZ B > DUSRES S 5%
HIERE 2 fE » AllE B EIRR AT EROE 7= B ESEANBITER - BUR T DR
RN IEIT 2 AT R it VIR E ST BHE S ECE - (IR S A E M 2 AT - H 2
N ERRL > HiaFREMR L RO EEEE A TEAVE B » R Rt S 85 A D i Ryt
AR -

2% H T AT A A B » hitp:/lawyer.get.com.tw/Dic/DictionaryDetail aspx?iDT=41283 ({214 %8& H :
07/20/2015) -
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HIFAE SIS SR Z A BN A — e e B fERTRE (B BAG T
AE > QB EEEET S Fk - 1978 & HEERAFAES - SEFHESE L
F5 T UL - EHRREARAA LB EREA 2t R BRI FHUIS 5
NI E R AR TR > B N aT 2 ERAEPITHER LHINE o Ref Rt
HEAFNAZIEZ ARG (Company Law Review Steering Group) [t 2001
B2 ARG A TP AR CTAE RV IR AL > 8RS 7 A EABIEZ R i E

(Final Report) - "NiEEFRKIE IR 2 BB ZEHRBI UL ~ JEiL » (155
BRSNS A ER BN B AT TR © 2048755 » 2006 A ENASE —FE 171 2 177 6 -
B AN P AZZOR - HEBEHAFFTENZAEEBEALET T LIEASE
2V (o HAR DR - RERAMECAIA 2007 4 10 A 1 BT » R EEHREITE
A ASZA 2008 4 10 5 1 HIfEAT 2PN » ASOBEE @5 ~ BrE R EEES
=7 SR e ERAZ R

i

i

F- % LY AD

Fiad b &Y - (RiSEEREGT > ZEEANEEZFEEBE - LAKRRE
sE AL B2 RE AMHIREI BEEERERIRME T - Eet NG ERM ZR% > ZaE AR

RS

Y Modern Company Law for a Competitive Economy: Final Report, Volume I, Annex C, Schedule 2,
Section 17, at 345-48 -

20 Tim Boxell, Introduction, in A PRACTITIONER’S GUIDE TO DIRECTORS’ DUTIES AND RESPONSIBILITIES
1, 2-3 (3rd ed. 2007).

2l Companies Act 2006 section 170 provides:

Scope and nature of general duties

(1) The general duties specified in sections 171 to 177 are owed by a director of a company to the
company. [

(2) A person who ceases to be a director continues to be subject—

(a) to the duty in section 175 (duty to avoid conflicts of interest) as regards the exploitation
of any property, information or opportunity of which [The became aware at a time when
he was a director, and [

(b) to the duty in section 176 (duty not to accept benefits from third parties) as regards things
done or omitted by him before he ceased to be a director. [J

To that extent those duties apply to a former director as to a director, subject to any necessary

adaptations. [J

(3) The general duties are based on certain common law rules and equitable principles as they
apply in relation to directors and have effect in place of those rules and principles as regards
the duties owed to a company by a director. [

(4) The general duties shall be interpreted and applied in the same way as common law rules or
equitable principles, and regard shall be had to the corresponding common law rules and
equitable principles in interpreting and applying the general duties. [

22 See Boxell, supra note 20, at 4.
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AMEEMHELZAE > TMHREFEANERE LA CZ i AR IF RARZARE > 31
ZEE N ALMEFE A Z BRI Z (B AR 2RSS » @R ERE ANZEAT
FltsEZE B TR « PIEERBFRIEE - T2 st NHVERST - BORZREAE
(RN N VY =E e S E RN N -5

HEE FEEZEERE - BEKEREPANESR - TR EREUITHE
BIA kAR ERAEY - EFERAFIOPSEF M A SRS - AR A
ERATRE R A T 2 A %s - DABGHL H C e AR Z A28 > B DU T R 2P
75 LRI TG © 22006 AN E] A RIS S BN F R EE AR A e T ZE R B Y
S HAa bl oy Fy e SF B AT BN B E A A m @RV IE Y - MIESERNEAFR S
AN E AV - 8RR T -

I AR ERTE

FHS AT T4 Z EEZ LR - THAREEER (duty of care) - HEY
FEER A E MR AL - e EER - (RiEEEERE A S BB — KT
H FEREIGIRYER (reasonable standard of care) -« By T HECRA E A EHANHY
REMKE - AFZEEEEIAERE BB R m it E TR E5AE
NFEETREEL S ARIEABIENER - RIS E R B RIS ER )
B FE RSO ZEOR A © 2

—TE  EEEGS KA FIEHEAREE - KR BN TERE
= (executive directors) - ZAMIEFITHEESE (non-executive directors) LI H;
TRt B H B S EEMM 2 AT S - AEEERBVER T - ZIEMITERES
AT & HHE I KENSHUERE - £ Stebbing Zr > i — A /A HEIFE
MITEBES @ AR RN RESEAAGHEEE - BRBEUAFESES I

HHHARHARHH

PEXF (2003) o GRESEAFEMISGZHE) o AFEMEE) - H 9 60 T -

HMEL  FifEsE 4 H24 -
B el FifEsE 10> H 57 -

26 See GRIFFIN, supra note 16, at 9.
27 Dorchester Finance Co. Ltd. v. Stebbing [1898] BCLC 498 [hereinafter Stebbing]. See GRIFFIN, supra
note 16, at 10.
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SO SERANN AT > WIS ERNE - ANZITR - BEREAFEEAZER

AERHRGAILUE R GREERFS (duty of skill) ~ Ef1F8F5 (duty of diligence)

Ry TR - 28

RGeS BHVER o7 > FHHAYE 5 RMRE R LAE 55 B 7 S B Al R H
ETE D R HIRER AL - 1986 FEAE L (Insolvency Act 1986) 55 214 {55 4
HARRE > X ] E B ERE IR EHEE VAR - BB R4S R - BUEREPRAU T
B (R EFENHEDIREZ A - FY Al S B R 2 AH R — e - 55288
KBy > BUR B E B EIAY RO - 2R ~ BT > BERIAR - MEEEGER ~ X
B o PHaEss - ERETERT  GRAE EERTHEDIGEZA - B
A B — ORI ~ $52AE ~ &CBR T PTREREAI M PTIERRHUZ 178 - H# B
Bz EREEOUELEEER > MIFERALE LHEEEE R EROE BRI
EMRZ EFEAREZ R - BAE - &8 AVAREEANTE 2 FREE
TR ARl R a T ER B2 EK

FLLE > 2006 FEATEESE 174 RIS EF B EAEEE A (dual
standard) » PEREIEE FOVTERT - FAERE - BMEBSGAaRENT

HHHAHHARHH

* Myadn - RifEEE 10 0 H 54
2 Insolvency Act 1986 section 214 subsection (4) provides:

For the purposes of subsections (2) and (3), the facts which a director of a company ought to know

or ascertain, the conclusions which he ought to reach and the steps which he ought to take are those

which would be known or ascertained, or reached or taken, by a reasonably diligent person having
both—

(a) the general knowledge, skill and experience that may reasonably be expected of a person
carrying out the same functions as are carried out by that director in relation to the company,
and

(b) the general knowledge, skill and experience that that director has.

30 Klaus J. Hopt, Directors’ Duties to Share-holders, Employees, and Other Creditors: A View from the
Continent, in COMMERCIAL ASPECTS OF TRUSTS AND FIDUCIARY OBLIGATIONS 115, 122-23 (Ewan
Mckendrick, eds., 1992).

UG SEA > HifEEE 10 0 H 54 -

32 See Boxell, supra note 20, at 10.
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33
X - BUEB

FECA AT ESE ORI LSRG - B OERIGEEAREE - B
Z—HEREREEOHHEMES - THESEERUEEHGEZITAIITHES -
s R e 2530 (R EHBAAREE - £ HaHEIFNEE T
FITFERREN > 178} - (5141 > Re Duomatic ZEr > ARG R RIEARZE Y ZEHIEE T -

B EEEEEREGHMFRER G EGEE - MEREHAFER ZHE
o AL > FlErE SRR A FREBREER - EAEBE MR ELE A FEGR -
pilan - MRAFEHAHIESE > AT —UEBARFERYSINESE - HERA
REMGS N RN BT - BNRAFEEAESES > REASINESEGEIAEE
PEREREIWDFT - MHARHMEEZ NETHAR - ¥

FIHE EALEPB

REVA FESHNEEER > MEEERBMHE - BRENR#E-FELNEX - &
B LR E B TR MRS KA R @SR - BEERTHED

HHHAFHARHH

33 Companles Act 2006 section 174 provides:

Duty to exercise reasonable care, skill and diligence
(1) A director of a company must exercise reasonable care, skill and diligence.
(2) This means the care, skill and diligence that would be exercised by a reasonably diligent person
with—
(a) the general knowledge, skill and experience that may reasonably be expected of a person
carrying out the functions carried out by the director in relation to the company, and
(b) the general knowledge, skill and experience that the director has.

34 Re Duomatic, [1969] 2 Ch. 365. See GRIFFIN, supra note 16, at 10.
B @IEA > AIEEE 10 0 B 54-55 -
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(duty to act bona fide) ~ 3% E HAYZERS (duty to act for a proper purpose ) "R

S EMEFRRS (duty not to fetter discretion )

il

= - EETTRED

FrefZ BT a5 - BIEEEPITESE > JEARNZE (good faith) [FE
i1/ 1% (honestly in the interests of the company ) =~ 775t « Y= »
B VARG E 2 REE TR B ERIVEDIAE 2 Flis R 3 - YTEEA
HHzZE - B A E SRR & A BEREE IR (individual member ) >
R Rl I R 2 Al By a 5] (BIigR ) 2 ROAHF%s

B - BE HHES

FTEfiEE HERY > RIEEE A X EERNAENEERR T Z IR -
HIETFRE R E R SR THENWEGEE - P54 HEETERIS RS
THEEY » A EZEEHAY A8 & FEERNEE - BIEEAMEERY (collateral
purpose ) ZE - EEIAMGET Ry IR FUHE HAVFETS o Vi 2006 FEATENESE 172
i35 2 THZMUE > Aral L2 HAVEIR A SRR > JREIA S 2 e B 5 Z ik

FHAHFHEHHH
36 Re Smith & Fawcett Ltd. [1942] Ch. 304, 306 per Lord Greene M.R [hereinafter Re Smith].
37 Hogg v. Cramphorn Ltd. [1967] Ch. 254; Howard Smith Ltd. v. Ampol Petroleum Ltd. [1974] AC 821
[hereinafter Howard Smith].
38 Fulham Football Club Ltd. v. Cabra Estates plc [1994] 1 BCLC 363.
39 Stebbing [1898] BCLC 498.
O EGEA > HifEEE 10 0 H 55
4l Percival v. Wright [1902] 2 Ch. 401 (holding though incorporation affected the relations of the
shareholders to the external world, the company thereby becoming a distinct entity, the position of the
shareholders inter se was not affected, and was the same as that of partners or sharcholders in an
unincorporated company); Johnson v. Gore Wood & Co. [2000] UKHL 65 (holding where a company
suffers loss caused by a breach of duty owed to it, only the company may sue in respect of that loss, because
a shareholder's shareholding merely reflects the loss suffered by the company). See also David Cabrelli,
The Reform of the Law of Directors' Duties in UK Company Law, from the website of The University of
Edinburgh, available at: http://www.research.ed.ac.uk/portal/en/publications/the-reform-of-the-law-of-
directors-duties-in-uk-company-law(4b418e09-6de0-4fc6-ab7{-8e16329a163b).html (last visited:
07/20/2015)
42 Howard Smith, [1974] AC 821 (holding if self-interest is involved, directors cannot assert that their action
was bona fide in the interest of the company, and the action should be examined by a two-stage test: first,
a consideration of the power exercised by the directors, and the second, substantial/primary purpose for
which that action was taken and to reach a conclusion whether that purpose was proper or not).

Moyl - FBifEEE 10 » H 56 - See also Re Smith, [1942] Ch. 304 (“Directors must exercise their
discretion bona fide in what they consider — not what a court may consider — is in the interests of the
company, and not for any collateral purpose”).
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EZHAY -

2~ FREHEERD

FTaE AN R B RTS - (RIEE SRR EE A Z BB TR - (fHE
BRI RRIAZEE - R R BEEEIL BT ZRETT » M AR BN B R
1 o (BAIREK I HETE R B A\ S5 T RIPZAB R Z E - RIS R
BRRRIE TR — B LR A - BREE - ¥

2006 FFEAFNES 173 FREASCHIE » A T ERRRIERETE 324 K ER 7 [REE
HEERAN - BITEEE L AT #5675 (duty to exercise independent judgment ) o *°E23%
Cabrelli R ABREE < EEBILHETFF - NERTELE AR A RS 2
Fol% o Prar EILHIEN R B AT A s 2 AE M ARV SR - B CHVEITHIERTTT T
EARIRTE © TIMHEIR ARG E RS - I A5 B e A 5] B
FBRIE AT Z RFEHRIEE - KL AR e s~ R T =SB 2t

TTERRERYRE ST » AT EA TN AT T Ze (B AT EEIRERTRE ST

48

Frik FERERBLFYN

i e e A H
“ Companles Act 2006 section 172 subsection (2) provides:

Duty to promote the success of the company

(1) Where or to the extent that the purposes of the company consist of or include purposes other
than the benefit of its members, subsection (1) has effect as if the reference to promoting the
success of the company for the benefit of its members were to achieving those purposes.

© M5EA > FIEEE 10 0 H 56 ©
46 Companies Act 2006 section 173 provides:

Duty to exercise independent judgment
(1) A director of a company must exercise independent judgment.
(2) This duty is not infringed by his acting—
(a) inaccordance with an agreement duly entered into by the company that restricts the future
exercise of discretion by its directors, or
(b) in a way authorised by the company's constitution.

47 Lord Goldsmith, Lords Grand Committee, 6 February 2006, column 282, Hansard (“[S]lavish reliance is
not acceptable, and the obtaining of outside advice does not absolve directors from exercising their
judgement on the basis of such advice.”)

48 See Cabrelli, supra note 41, at 23-25.

14

o



SEESEE AR E A S EENGEZEAHEY - (R 2006 05155
175 (R55 1~ 4~ 7 HHZHME - Ay Az @Erse U fa s mse « Flaaflsenmze
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= BERS

FEEFRENFRGHIEL > B 5 CEMEE TRV - FER A= E 5]
DLETRRZ AT R > EEMEA TR AMHEERE - §l4 © EFE SHE
BARMEE > FERRERES AR ESRGAEEEEI - WL GRS
> ARE(ERAIT R LI A28 - 1985 SN BRI E— PR el Ry B S 1
By BN EI SR T EERSESFRMERS Y hTEeR TR - BRENK
N EIG RS T R -

a

g

HHEHAFHARHH

¥ Compames Act 2006 section 175 provides:

Duty to avoid conflicts of interest

(1) A director of a company must avoid a situation in which he has, or can have, a direct or indirect
interest that conflicts, or possibly may conflict, with the interests of the company.

(2) This applies in particular to the exploitation of any property, information or opportunity (and
it is immaterial whether the company could take advantage of the property, information or
opportunity).

(3) This duty does not apply to a conflict of interest arising in relation to a transaction or
arrangement with the company.

(4) This duty is not infringed—

(a) ifthe situation cannot reasonably be regarded as likely to give rise to a conflict of interest;
or

(b) if the matter has been authorised by the directors.

(5) Authorisation may be given by the directors—

(a) where the company is a private company and nothing in the company's constitution
invalidates such authorisation, by the matter being proposed to and authorised by the
directors; or

(b) where the company is a public company and its constitution includes provision enabling
the directors to authorise the matter, by the matter being proposed to and authorised by
them in accordance with the constitution.

(6) The authorisation is effective only if—

(a) any requirement as to the quorum at the meeting at which the matter is considered is met
without counting the director in question or any other interested director, and

(b) the matter was agreed to without their voting or would have been agreed to if their votes
had not been counted.

(7) Any reference in this section to a conflict of interest includes a conflict of interest and duty and
a conflict of duties.

X HEEd > FifEEE 100 H 57
15



Y

B RFEALERZ LGRS

2001 FAENAEEHRS - AFSHEESHAEANRERNHY o 555
RRFT AR IS FE I AR5 > B AERTE e A B B N B B C RO T 5 5
I 2006 FEAENESS 175 565 2 JHMUE - EIRE | THATEE B A S A A o
fEoEim /AR eiER » A EEEEENE RS (tansaction ) 2] E 24
(arrangement) > JREVEFN K HILBNIFE - WIEEE 2R IEZS] - 5 177
28 1~2~4~ 5 6 HAE ST » FELLEP T > MRAEEFEHZR (aware)
A SR EES AT TER R S BN - R T A REg e BHEE R AT RE
AFz BRI > B EE G (a meeting of the directors) ~ EHEEZRE (
committee of the directors ) {RAFFERZIEIR - SRHAMERCHBFHLIN > ZHE
FEEN FERZER SRR ERT > R K 5 BN Z M B
&y HA# = -

& - MABRATZME - &l ~ t8er

HHHAFHARHH

st Compames Act 2006 section 177 provides:

Duty to declare interest in proposed transaction or arrangement
(1) If a director of a company is in any way, directly or indirectly, interested in a proposed
transaction or arrangement with the company, he must declare the nature and extent of that
interest to the other directors.
(2) The declaration may (but need not) be made—
(a) atameeting of the directors, or
(b) by notice to the directors in accordance with—
(i) section 184 (notice in writing), or
(i) section 185 (general notice).

(3) Ifadeclaration of interest under this section proves to be, or becomes, inaccurate or incomplete,

a further declaration must be made.

(4) Any declaration required by this section must be made before the company enters into the
transaction or arrangement.

(5) This section does not require a declaration of an interest of which the director is not aware or
where the director is not aware of the transaction or arrangement in question.

For this purpose a director is treated as being aware of matters of which he ought reasonably

to be aware.

(6) A director need not declare an interest—

(a) ifit cannot reasonably be regarded as likely to give rise to a conflict of interest;

(b) if, or to the extent that, the other directors are already aware of it (and for this purpose the
other directors are treated as aware of anything of which they ought reasonably to be
aware); or

(c) if, or to the extent that, it concerns terms of his service contract that have been or are to
be considered—

() by a meeting of the directors, or
(il) by a committee of the directors appointed for the purpose under the company's
constitution.
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{35 2006 FEAFES 175 RIS > E IR ORI S E A s B Zea s -
Rl AR =S HER A FZME (property) ~ Hifl (informaion) -~ &
(opportunity ) > A S EE LEGZAEEWIFER - HIfEE A E] 0] A8 MR R
HRENEHZIME ~ &l ~ 88 > HEEW AN BR SR MR A TE S
PAYAEIZEE ~ EER - BRETT R B OB > B R A L E R
175 > QSRR A SR Z nIRE MR R BB Il - SESFARHI R ~ &l - 1
FYME—IRTE - Bl Riiak BN e G S RI A & > HH S 5] B SR MR e B A
EARFEAZE RS - WFEEERE A - >

2006 FAFELES 175 RS S ~ 6 HAE—SRUE - EREFWEHZE « &
e ErREE AN @RS - B RIEARETAE > AIAEERRE R B
EREERERTER  ERAHBETAE > AVRAEERHEESE a7 L
EEGREEAEN > HZAEBAE2IERASA G AR -

FIR A FE RS E 2 0 RS > fIa A AF¥ B AR H P —#E
ZEFERENEASEREE > A AFFEREHRGT B AR RRBEEZVES
ZEfR > SERZVESHE BAFRRSSILCAHE > B CAFHE N ARFERZET
R EHEE A NS RRERET G E LTS -

HHEHAFHARHH

> EEEl > FifEEE 100 H 57
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2 NE] > B BRI NEL A B A SR i s E AR S EL AT (R R E > Tk
NEETT AR A e 2 R - AER DE RIS SR - SERIFES RS A
ERGIROE S A SRR e R A BRI R E S G 25T r] > SRIEAERZ -
2006 FEATENESE 175 REEEZEERBFHMIERE - PISGERER o (EM
AIREEEE 2 Faaf#rse - EHEEBENEL TR ERE -

B - W

HEHMAHEEE COE - BMEA T REEA MR E IV MRE - RIS
AERBNER T - EBEFESHIEC A SIRGIERS 2 HNRE - SRl
#ZF 59 (Financial Reporting Council ) 32014471 2 T E A\ 5 EHE AN (The
UK Corporate Governance Code ) D2 FZEHAIME - A=fEETL—EIEH
FEHAMHETEN (remuneration) JAELRFY - HEERFESEE H CHVEH - >1E#
TTEBERZHINE S > ED21GAIKE - EFgEETIHE V=4 REE
350459 (FTSE 350) 2 AEIZ/D — A1 IFPITHEBEDS - Fradp #
ZH® (remuneration committee ) ° D2 2.MHHME - FiEE G ZBETER
REFMARTEBESNEERZFH - BFRIReTIRHES - TEIRITES

\

HHHAFHAHHH

5 The UK Corporate Governance Code section D.2 provides:

Main Principle

There should be a formal and transparent procedure for developing policy on executive remuneration
and for fixing the remuneration packages of individual directors. No director should be involved in
deciding his or her own remuneration.

3¢ The UK Corporate Governance Code section D.2.1. provides:

The board should establish a remuneration committee of at least three, or in the case of smaller
companies two, independent non-executive directors. In addition the company chairman may also
be a member of, but not chair, the committee if he or she was considered independent on
appointment as chairman. The remuneration committee should make available its terms of reference,
explaining its role and the authority delegated to it by the board. Where remuneration consultants
are appointed, they should be identified in the annual report and a statement made as to whether they
have any other connection with the company. []

57 The UK Corporate Governance Code section D.2.2. provides:
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The remuneration committee should have delegated responsibility for setting remuneration for all
executive directors and the chairman, including pension rights and any compensation payments. The
committee should also recommend and monitor the level and structure of remuneration for senior
management. The definition of ‘senior management’ for this purpose should be determined by the
board but should normally include the first layer of management below board level. [

8 The UK Corporate Governance Code section D.2.2. provides:

The board itself or, where required by the Articles of Association, the shareholders should determine
the remuneration of the non-executive directors within the limits set in the Articles of Association.

Where permitted by the Articles, the board may however delegate this responsibility to a committee,
which might include the chief executive. [

%9 Regal (Hastings) Ltd. v. Gulliver [1967] 2 AC 134n; [1942] 1 All ER 378, HL.
0 Companies Act 2006 section 176 provides:

Duty not to accept benefits from third parties

(1) A director of a company must not accept a benefit from a third party conferred by reason of—
(a) his being a director, or
(b) his doing (or not doing) anything as director.

(2) A “third party” means a person other than the company, an associated body corporate or a
person acting on behalf of the company or an associated body corporate.

(3) Benefits received by a director from a person by whom his services (as a director or otherwise)
are provided to the company are not regarded as conferred by a third party.

(4) This duty is not infringed if the acceptance of the benefit cannot reasonably be regarded as
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likely to give rise to a conflict of interest.
(5) Any reference in this section to a conflict of interest includes a conflict of interest and duty and
a conflict of duties.

oL Z=dEry (2009) - (TREBBIRGSREEAETENIZ S0 ) - (hEMEOEEE) 22 7> H 133 -
62 See Cabrelli, supra note 41.

32006 FATENESE 174 (REEAIASUEE R X EFERE - (25 178 -5 2 THAIRUE » BRES 174 (%
B BRE - MEBSN 0 BB 171 2 177 (R ER RS - WEHM RS R EEAA
5817 » (Companies Act 2006 section 178 provides: Civil consequences of breach of general duties
(1) The consequences of breach (or threatened breach) of sections 171 to 177 are the same as would apply
if the corresponding common law rule or equitable principle applied. (2) The duties in those sections (with
the exception of section 174 (duty to exercise reasonable care, skill and diligence)) are, accordingly,
enforceable in the same way as any other fiduciary duty owed to a company by its directors. [1) FJEEHY
fRREARCA . B— XERRBLAEME B2 FERBICANEHM 2R BH5RE T -
it - KIAE Goldsmith $REUEE “FEFREARK » SR EERBNIRSAA RS » ARIEFRER
BNEEHN AR ZZET  MBNESHN A& — KRR BEHERERNR
ELOTEFNS - WA GELE AR (disgorgement) SCZIHEMIE (gain-based damages ) Y -
MEARRITRFENVE - R AVEE Goldsmith FRAFECHE TEFEEEBRREHRER, - WA EENE
B ENER » Bl R @A ERRT] - EES - EERBVEL - HIETERE - 1HEF
kR 2 FLfF B2 - See Lord Goldsmith, Lords Grand Committee, 9 February 2006, column 334,
Hansard (“[W]e take the view that the “duty to exercise reasonable care, skill and diligence” is not a
fiduciary duty. It may be owed by someone who is a fiduciary. But that is not the same thing... it is important
to keep to the principle that these are enforceable in the same way as any other fiduciary duty owed to the
company by its directors.”)
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1% Re Continental Assurance Co of London plc Zh » ¢ EEsl I EshfT R &
o G RB AT ZANETR - ABREUHEREERSE NI B ES - #
FITE S (competent) 7 85 AR B FERERIZR A S ZATET Ry - EAZA
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ik ERUETS - SEBUAR AR P E AR PR YR BRI R RAHREE -
HIE L {35 2006 FAENES 17T REE - WEMHEREEHEH AR

i HA
64See Alan J. Digman & John P. Lowry, Corporate Finance and Management Issues in Company Law,
available at:
http://www.londoninternational.ac.uk/sites/default/files/corporate finance management issues.pdf (last
visited: 07/20/2015)

65 See Boxell, supra note 20, at 11.

% Re Barings plc (No 5), [1999] 1 BCLC 433. See Boxell, supra note 20, at 11.

67 Re Continental Assurance Co of London plc, [1996] BCC 888. See Boxell, supra note 20, at 11.
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o8 Compames Act 2006 section 171 provides:

A director of a company must—
(a) actin accordance with the company’s constitution, and []
(b) only exercise powers for the purposes for which they are conferred. [

% There was some debate about what the import of the words ‘have regard to’ in section 171(1). Here is
what Margaret Hodge, UK Government Minister, had to say: “The words “have regard to” mean “think
about”; they are absolutely not just about ticking boxes. If “thinking about” leads to the conclusion, as we
believe it will in many cases, that the proper course is to act positively to achieve the objectives in the
clause, that will be what the director’s duty is. In other words “have regard to” means “give proper
consideration to”... Consideration of the factors will be an integral part of the duty to promote the success
of the company for the benefit of its members as a whole. The clause makes it clear that a director is to
have regard to the factors in fulfilling that duty. The decisions taken by a director and the weight given to
the factors will continue to be a matter for his good faith judgment.” See also Richard Slynn, Directors’
Duties, in A PRACTITIONER’S GUIDE TO DIRECTORS’ DUTIES AND RESPONSIBILITIES 73, 84 (Tim Boxell,
eds., 3rd ed. 2007).

0 Lord Goldsmith, Lords Grand committee, 9 May 2006, column 846, Hansard (“[W]e have included the
words “amongst other matters”. We want to be clear that the list of factors [for a director to have regard to]
is not exhaustive”).

"I Companies Act 2006 section 172 (1) provides:

Duty to promote the success of the company [
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B ERH > EREHAEEZETES > £ 2006 FAENEZER Y RIS
BZFF - BENEFREE W HEAEEHAT - KR - (& BESE
M © Si%AE B HEA AR SHEATE A B R E B 2 shHufRet: - JREINGIEE

FHAT LR RERVH R > 2% (subordinate) HYFIETEEAE - (HEFEREE
A FE RSP ATETARAR - AREWEE AN (e A FRIIHEE
IETATREME R R R H BB - MOt - MREEDSBHOEERAEE
TEIAHEITIRR - HelE & B B REE R — B BN R A M HM AN R EE R
DLZAF Ry R oREHE » ARG BB ERHRE - 7

B~ DI TR R

FEEDE FHETE RS EAESERBIEE - QEESEREE HIVES
MER L EREUEENEE HRBE 2B AR - Pl AR B HAD
ON EWRE ALY BT 38 17 8T B 4G T IUE L 5] DM R A 1 ] 25 B S S U s e o e e
RIfEEE S ol B sl Ko ltb /52 N B RIZ AT By Ty AT REWGEEE R BN S IR
AIPASE=I=E 7

FHAHFHEHHH
(1) A director of a company must act in the way he considers, in good faith, would be most likely
to promote the success of the company for the benefit of its members as a whole, and in doing
so have regard (amongst other matters) to—
(a) the likely consequences of any decision in the long term, [
(b) the interests of the company’s employees, [
(c) the need to foster the company’s business relationships with suppliers, customers and
others,
(d) the impact of the company’s operations on the community and the environment,
(e) the desirability of the company maintaining a reputation for high standards of business
conduct, and [
(f) the need to act fairly as between members of the company. [

72 See Cabrelli, supra note 41, at 18. {223 Cabrelli 5, » 2006 F/ANEESE 172 (R 1 IR EE
RESTHVEAE R AN E - BTN EEREBEARHEMEaA 2 EBEHHEZEAE > M
FEEHBT ~ IR ~ HERG - L@ BEHA AR A > HE T IRER AR R GERE
IR TEBHAEREIL S HIEES  BEGSHERE IR AEESZECHE  HEEFEEOAH
BEHNAEELZLEERZMETHRRA S S EEL RS -

P ELEAN - AiHEEE 10 0 H 56
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FEEDE FEBNZAL RGN LB EAERAYERE - (IR
ML AIESEFAE - WML BEAEBUANISEEEE N 2t R B E 2
REVNE - BRI R E AR RN EE - B BRI EINERTAE - 257
M BB Bk A iR (dualistic theory/dyadic ) f1=7TE7 (trinitarian
theory/triad ) Y3k o * " ITERE0 S ZELEEAI LN A L EEE (duty of
loyalty ) FFEZ (duty of care) - MEEFES (good faith ) HETRYLE HH1E
SPTEE - (HEREERBEOEERE T —EF6 5 PR AR - ERA
HEd HRER TNIERBEERS ORI EMA LR BEAZIT
RJEAL > NINVHASEE BRI At R A BT - EREIS G - SEER
IR B SWARZ BB GRS EtEEE - (B R oKEBDE B E S W H 7y
MR —30 A " EREFEG BN TEEER ) TLETR -

FEUANREAE N EELE BB ERAREMHE - B FESEREA
EEBE > WA BHAEZREN R ZERMRZ > AMHERE C eSS =
N2z A EIRIF BT B iRz 2 b TR E s = A ABIAE
Mz A HEZERIIER - IREEIEH R A E R -

EELE L (ERIFLINERE G Guth Z&h » 7S A E B 2 BB R 0 FRAL
HREFRNFUE NI - Al Ry BEAFES RSB EE TZETEA
BRI AFRHERRINES - REAERRGZEEA - AFES R EREEE
EAEHEL TH S > NMEERRIREE AT 2 A5 o TR e AT A TSR
BE - EEAEEE I mEEIT R - AFINESOHE T (—) FRKE

S A
4 Rob Atkinson Jr., Rediscovering the Duty of Obedience: Toward a Trinitarian Theory of Fiduciary Duty,
in COMPARATIVE GOVERNANCE OF NON-PROFIT ORGANIZATIONS 564 (Klaus J. Hopt and Thomas Von
Hippel, eds., 2010).

5 Alan R. Palmiter, Reshaping the Corporate Fiduciary Model: A Director’s Duty of Independence, 67
TEX. L. REV. 1351 (1989). See also Stone v. Ritter, 911 A.2d 362, 370 (Del. 2006) [hereinafter Stone].
OB (1995) 0 (AEEZEEAETERE) 0 H 148 5L fiFg -

T EZRER (2001) o CHEIEATIEMNT © 4801 - mIRAF]) - (HEJAREREESE) 80 - H 97 -
8 Guth v. Loft, Inc., 5 A.2d 503 (Del. Sup. Ct. 1939) [hereinafter Guth].
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SERLAYEE - A E B E A R R e i 2E - 7

ul
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PN BEELE ERTRS EE R A F B AEHEENERR - REIAEESTERGHY
oy EEENEESEMHEE A TIEE - e ORRIRE A SR
BB FEEAN A L E R B E A= -

B 2L RBEE E A
¥- P AL KRB

Faf LRSS > LR NERBEZ S EHET - WAEARNHESE - DU BAH
[FERE I Z N el e S BRfARr 2 T = - SR TEALSR E AT E) - DUECR 2Rt B REAE (SR
AFRTEEARVEE A - DUESE ARTTHIIRY 7 B R i 2R B 1Y « R BRI
sRERE 0 JIZEEARVRES) - BORZEE ARR TEREFRAZIE RN MAREE S
MYEESE - fE S EHRTVIE Y T - SR AT REIEKESE BB TR Z HAY - K
i > EEGESEEIIRAVIER T > GHEEEESZ HAVAREER - LA GHEER

ERNERE -

'L R RINERE AT GrahamZE - S E ORI EEAL BN T 2R 58T
HEAEREE AR RGEEL TR 0 AAronsonZ i B LR ATt S
B2 FEG > HEBTEEFRGIEE Z NI E R EEHETEAN] (Business Judgment
Rule) Zth > a0 R FHELUBRAVIT Ry 2 2R HIET AR Z fro€ - (EHEE

[tk b HHHHHHHHHH
7 1d.

WHEE > AiEsE 4 H23 -

81 Graham v. Allis-Chalmers Manufacturing Co., 188 A.2d 125 (Del. 1963) [hereinafter Graham]. A ZE
EBEHI B EBUA FHART AR - WO E BRI HETEE Ry T — AR B E 2 AEAEEE
TRREAZFE, -

82 Aronson v. Lewis, 473 A.2d 805 (Del. 1984) [hereinafter Aronson].
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BB BB (gross negligence) H/AFIAFAEEEE - HEBRBLR
SEE N I 2 HET IR T PO - AT A
658 BRFERLZ A » AR EL e -

BRI EEFFIIAM > EBUEASEE (American Law Institute, “ALI”) it 2006
FHRRAEVES =84 ( Restatement (Third) of Agency ) » **HH%5 8.08 {iR#7
E o REARNZTEAZ G - R AAFBEMEERAG TR A AZEE
REJJ (competence ) FIENFIFTS - WAREEABBFRIZ FresiHIms: - ERA A
reFrEEZ S DHETRE AN RS EAEE 2 EE%H - 2

RN EEHR BV HETERE > EFEEN 2 ( American Bar Association, “ABA”)
N 19844F N\ A IR EI R =E /N E]7E (Model Business Corporation Act (1984)) ££8.30
& REL T — B AU BN T ) OB hER T ERB IR -
PAUIB 2002 (B IE 2 ISR 26 A EDESE8 30 ME » AR EENEFEREAY
ZHKE - HRBUR R A FHEES R E LB R - HIESE TR

HHEHAFHARHH

Y R R BIENE R HIBIERN H 26 N HEE HERE 8 M - EBUEZET 20 ~ 30 FEAGAETH
BIEELGRIY T » HEEEHOCFENRKEAGNETAASE - BHYE - BB - F—REEHEEFE
AEDEL - ONER) @220k ~ 324975 ~ #IPE (Law of Judgments )~ IFEEZ% ~ B8 (restitution) ~
EORE - RIEEMIEEUE - B 1952 Fhids - 58 T IERGEEEAIE ~ 224074~ ONIE) @ze% -
¥HHMERA0E (foreign relations law )~ HIJE ~ WAL ~ TFH(INE ~ ©RIEE - (B3804 - 1986 4 »
BEIOERELG  ER (ERIESMNIGERESG) » 45 T EBITE RIS GEIREVAREEE - —
MR Ry » AR AR AEENI R T - HEAREAVRERIENIERAR ST - SERITIRSLSEE
BYHE - http://lawyer.get.com.tw/Dic/DictionaryDetail.aspx?iDT=74833 (& ZI& H : 07/20/2015) -
85 Restatement (Third) of Agency section 8.08 (2006) provides:

Duties Of Care, Competence, And Diligence

Subject to any agreement with the principal, an agent has a duty to the principal to act with the care,
competence, and diligence normally exercised by agents in similar circumstances. Special skills or
knowledge possessed by an agent are circumstances to be taken into account in determining whether
the agent acted with due care and diligence. If an agent claims to possess special skills or knowledge,
the agent has a duty to the principal to act with the care, competence, and diligence normally
exercised by agents with such skills or knowledge.

SRR 2010 FEFEEEEMIN(OMRE - IRESBGHEMEAFFEROEESE - AEWERHEIH
EEMEFALYN  WETEEGNEEZE G IHER > ENHMEEEEEZEG I NEN
FHEE ABHE EARFIE - (ESHET ARG EREGEZE Z &M - (7(c) In discharging board or
committee duties a director shall disclose, or cause to be disclosed, to the other board or committee
members information not already known by them but known by the director to be material to the discharge
of their decision-making or oversight functions, except that disclosure is not required to the extent that the
director reasonably believes that doing so would violate a duty imposed under law, a legally enforceable
obligation of confidentiality, or a professional ethics rule.”) {H¥}AE )T H HEIBAVEE I ARIEIE - #7
R STATI LA 2002 4 27 FUA B el -
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(a)

(b)

(c)

(d)

(e)

87 Model Bus. Corp Act section 8.30 (2002) provides:

(©

(d)

(e)

AeETEIE2FE RFRELSEE2BFP A FLE A (D)
1R25QFsmprrd i 2k EFz 0o
TFE: 5%

6 2B -
WhEEF LR 2 %‘Fg’ﬁ'i CEEp e A 2 @r}.&,
FREEFFORLL CTRUSRALTR R AP (6

AL N E B 2 T
Tk ig(c) A(d) 2T B F
(1) - 82?3 #

(2) # A
N

GEFF ERLFER
uf‘?‘,iﬁ_iﬁ °
() AHEFEHFLFTFELH §  wilEF ) FRIGEL | § AL

HHEHAFHARHH

Each member of the board of directors, when discharging the duties of a director, shall act:
(1)in good faith, and (2) in a manner the director reasonably believes to be in the best interests
of the corporation.[]

The members of the board of directors or a committee of the board, when becoming informed
in connection with their decision-making function or devoting attention to their oversight
function, shall discharge their duties with the care that a person in a like position would
reasonably believe appropriate under similar circumstances.

In discharging board or committee duties a director, who does not have knowledge that makes
reliance unwarranted, is entitled to rely on the performance by any of the persons specified in
subsection (f)(1) or subsection (f)(3) to whom the board may have delegated, formally or
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& LT - HEUE LEREZEERE - OB AIEESNITRE EEE]
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B MZFESRAE AR R E > FEREOFHHEERBHIHAE L
E S " EREL ) B BREE RN E R R R ERAETIEED
AALE -

FHEHFHEHHH
informally by course of conduct, the authority or duty to perform one or more of the board's
functions that are delegable under applicable law.

(f) Indischarging board or committee duties a director, who does not have knowledge that makes
reliance unwarranted, is entitled to rely on information, opinions, reports or statements,
including financial statements and other financial data, prepared or presented by any of the
persons specified in subsection (f). ]

(g) A director is entitled to rely, in accordance with subsection (d) or (e), on:

(1) one or more officers or employees of the corporation whom the director reasonably
believes to be reliable and competent in the functions performed or the information,
opinions, reports or statements provided; ]

(2) legal counsel, public accountants, or other persons retained by the corporation as to
matters involving skills or expertise the director reasonably believes are matters (i) within
the particular person's professional or expert competence or (ii) as to which the particular
person merits confidence; or

(3) acommittee of the board of directors of which the director is not a member if the director
reasonably believes the committee merits confidence. [

ERTESEBREEE (1994) - (RESEEFEAEE) - He2 &l I -
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b b LA W E M~ SRS SR B B M AR M R ~ A Op SR AL FIEE
B MR E THESRAREHE - VAR ERIEIEEE R ZPEEN 5
JERHS B R A R R AR A R AT M A AE 2 P SE FIBN AR (Business Judgment
Rule) - %

B (EFR L P HIBU AR 2 ZE 1R 1829 4F Percy & o “BE BHRZIN N B 54
Semedy ¢ AISRDL— (LB T A A AE S R T R M — 7= > gy
CAHEISERRAIETE T > QIS HERE R ENRA N EEERR - KEER
DFEAGEHERERTZHUEFEL T - e EZE S - HRA AT DHERTE
T R AEIRBAERE. ... ANt - R ESEEERE - el EENE
= MELEEEFRARE AR - AIEEFUESE — RN E el B ey
AR NAELEETmRE, o

B~ BRROAERR

PSR HIEN AR AR S A B E R 2 SRR (EE BT B A e iR T
ZEEEZIETT - WEE AR > AR AR Z 8 A R oy R RS S R AR

H U TSR TETR T
88 A4y o FiERE 610 H 134 -

W A0 0 [FIRTEE - H 135-137 < BT > mifEEE 13 0 H 32-34 ¢
% Percy v. Millaudon, 8 Mart. 68 (La. 1829) [hereinafter Percy].
MY 0 RiFEEE 61 0 H 133 ¢
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% B BT ~ EEEM: (disinterestedness, independence and materiality ) 5 %= -
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? BSRAVE IR LV R HHIAVEORTT Ry - EETT RALEIE DL AR 5 RN BT A TA M
TEZATRy > PIFERRAERE SR T MR BB E R RAE R - SERFEL > FHrEE - B
139-140 -

P FraE A~ BRI ERIRERS - EERNAFNR S PERE A - WL R IEEENERGNT
B > BN AENGEEE  AZEMSOMERIZE - EEREERE T A EES A
CHIER S ZHRE > BHMERN w28 EREE FEERIRAEAEEAMY - H 8
IRFRLOAES - QRS ST g et REEENE - SERFMEL > [FaTE > H 141-147
HEBREOEHMHELE > FHEENLD - HEEERK SN EHIEE EAILHET - HEFORE
MHETE > BSERREBEERFHEE - BB EAMERERIEAN - BEAH - EERRESES
% SERFYEL > FATEE 0 H 148152 -

PSR EAEREAENEAT o BIEEBEREEE H AR A E Z R AR G T TR -
if MR =REEERS -

PO EEEB EYR L FTREHEERE  RIEERENEBENTMYIR LB EERMSA
FEEHIT R > BULEEAIT BRI ERAVAE - SERPYEL - [FIATE - H 155-159

TEB LN ESR - A a7k - BEAEIASA F EREMERTIET R - SRR E 2RI
HIETEAHIRE o HAPIAECEERNZE (Roth v. Robertson, 64 Misc. 343 (Supp. Ct. 1909)) ~ 55
TiA% (Abrams v. Allen, 297 N.Y. 52 (1947)) BT Ry > S AFFGREZEFIETAN] - 5ERFLEL > [
HiIzE » H 160-161 -

P REEB YRR FERE AT EENTR  BIECATEERICE SLLAHY D E L - 8
HAETEME NG FE BV 5EE - PIIEERENFEAERILER - M EN & ERAER K
NEIFTREUCI A3 © 1994 A ERAERAISE 142 (RRIFEE - — AR SRS R ATIRESN T
SRR N EEE AR EHE AT - BV S ERARESE H Y > BUR D EE A HUSEHE - HEZEEM—
fir SE e NRVREEHE > B AR EEZ I HEE - BIRNRAFEERE - sFRF4EL
BRI > H 162-164 -

P B [FIRTEE © H 166-170 ©
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100 Model Bus. Corp Act section 8.31 (a) (1998) provides:

(a) A director shall not be liable to the corporation or its shareholders for any decision to take or
not to take action, or any failure to take any action, as a director, unless the party asserting
liability in a proceeding establishes that:

(2) the challenged conduct consisted or was the result of:
(i) action not in good faith; or
(i) a decision
(A) which the director did not reasonably believe to be in the best interests of the
corporation, or
(B) as to which the director was not informed to an extent the director reasonably
believed appropriate in the circumstances; or
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90 FALUE - BIRA BB AR - EANEERFNEERBATEAEXK
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TERr FUN = AR 1993 424 Cede & Co. & > HRHEEFEG Y]
FIRZFAFRBNINEA = Al ZER BB L E R R LMY
FRAY > G 2006 4R Disney ZEHIEH - RS FERBAIT R A EERR
e LR HEN CEZBNARETR  URENEEEBNERBRTE
fEA PREBEAREAE - MATSEEZIT R > B © — » EBUEE (subjective bad

faith) ; — -~ KELEEEIE B S (solely by gross negligence and without any
malevolent intent) ; = -~ HEZEWEZEST A E B E T (intentional dereliction

of duty, a conscious disregard for one’s responsibilities )

RN > FEALECINEPABERY 1996 £EHY Caremark ZErPAlRE Ry » = EFRB 15
HIErE S A EET T ERD 2 AERAE > TR EE 2T RIIERN EE &R

A FHAHFHEHHH
(111) a lack of oy94ck6xu3fu6294fu06gj4bjectivity due to the director's familial, financial
or business relationship with, or a lack of independence due to the director's
domination or control by, another person having a material interest in the challenged
conduct
(A) which relationship or which domination or control could reasonably be
expected to have affected the director's judgment respecting the challenged
conduct in a manner adverse to the corporation, and
(B) after a reasonable expectation to such effect has been established, the director
shall not have established that the challenged conduct was reasonably believed
by the director to be in the best interests of the corporation; or
(iv) a sustained failure of the director to devote attention to ongoing oversight of the
business and affairs of the corporation, or a failure to devote timely attention, by
making (or causing to be made) appropriate inquiry, when particular facts and
circumstances of significant concern materialize that would alert a reasonably
attentive director to the need therefore; or
(v) receipt of a financial benefit to which the director was not entitled or any other
breach of the director's duties to deal fairly with the corporation and its shareholders
that is actionable under applicable law.

101 Cede & Co. v. Technicolor, Inc., 634 A.2d 345 (Del.1993) [hereinafter Cede & Co.].
192 1n re Walt Disney Company Derivative Litigation, 906 A.2d 27 (Del. 2006) [hereinafter Disney]. [J
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183 In re Caremark International, Inc. Derivative Litigation, 698 A.2d 959 (Del. Ch. 1996) [hereinafter
Caremark].

104 See, e.g., Guttman v. Jen-Hsun Huang, 823 A.2d 492 (Del. Ch. 2003) [hereinafter Guttman]; Stone, 911
A.2d 362 (Del. 2006).
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105 Robert Cooter & Bradley Freedman, The Fiduciary Relationship: Its Economic Character and Legal
Consequences, 66 N.Y.U. L. REv. 1045, 1054 (1991).

106 Model Bus. Corp. Act section 8.60 (2002) provides:

In this subchapter

(1) "Conflicting interest" with respect to a corporation means the interest a director of the
corporation has respecting a transaction effected or proposed to be effected by the corporation
(or by a subsidiary of the corporation or any other entity in which the corporation has a
controlling interest) if
(i) whether or not the transaction is brought before the board of directors of the corporation

for action, the director knows at the time of commitment that he or a related person is a

party to the transaction or has a beneficial financial interest in or so closely linked to the

transaction and of such financial significance to the director or a related person that the
interest would reasonably be expected to exert an influence on the director's judgment if
he were called upon to vote on the transaction; or

(i1) the transaction is brought (or is of such character and significance to the corporation that
it would in the normal course be brought) before the board of directors of the corporation
for action, and the director knows at the time of commitment that any of the following
persons is either a party to the transaction or has a beneficial financial interest in or so
closely linked to the transaction and of such financial significance to the person that the
interest would reasonably be expected to exert an influence on the director's judgment if
he were called upon to vote on the transaction:

(A) an entity (other than the corporation) of which the director is a director, general
partner, agent, or employee;

(B) a person that controls one or more of the entities specified in subclause (A) or an
entity that is controlled by, or is under common control with, one or more of the
entities specified in subclause (A); or

(C) an individual who is a general partner, principal, or employer of the director.
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ERPESEIR R AifEsE 130 H 38-39 -
197 Model Bus. Corp. Act section 8.60 (2010) provides:

In this subchapter:
(1) "Director's conflicting interest transaction" means a transaction effected or proposed to be
effected by the corporation (or by an entity controlled by the corporation)
(1) to which, at the relevant time, the director is a party; or
(i) respecting which, at the relevant time, the director had knowledge and a material financial
interest known to the director; or
(iii) respecting which, at the relevant time, the director knew that a related person was a party
or had a material financial interest.

18 See Cooter, supra note 105, at 1054-55.
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124 Roth v. Robertson, 64 Misc. 343 (Supp. Ct. 1909) [hereinafter Roth].
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125 ”B%Tr EU%& 116 > B 20-21 »

126 Marjorie Fine Knowles & Colin Flannery, The ALI Principles of Corporate Governance Compared with
Georgia Law, 47 MERCER L. REV. 1 (1995).

127 ARBESE - HitEEE 116 » H 21-22 ©
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128 Tﬁ%ﬁ?ﬁ%“jxﬁ‘#ﬂ%ﬁﬁ/\%% FRENEBRITHEB ZAE » WHERSINATLEE RS
TEAHIEL > $E - See Melvin A. Eisenberg, The Duty of Good Faith in Corporate Law, 31 DEL. J. CORP.
L. 1, 12-21 (2006).

129 Delaware General Corporation Law section 102(b)(7) provides:

(7) A provision eliminating or limiting the personal liability of a director to the corporation or its
stockholders for monetary damages for breach of fiduciary duty as a director, provided that
such provision shall not eliminate or limit the liability of a director:

(1) For any breach of the director's duty of loyalty to the corporation or its stockholders;

(i1) for acts or omissions not in good faith or which involve intentional misconduct or a
knowing violation of law;

(iii) under § 174 of this title; or

(iv) for any transaction from which the director derived an improper personal benefit. No such
provision shall eliminate or limit the liability of a director for any act or omission
occurring prior to the date when such provision becomes effective.

All references in this paragraph to a director shall also be deemed to refer to such other person

or persons, if any, who, pursuant to a provision of the certificate of incorporation in accordance

with § 141(a) of this title, exercise or perform any of the powers or duties otherwise conferred

or imposed upon the board of directors by this title.

2102 RN ZKE - FROBREEES ~ ()RENEBZTR ~ (ISR ZAET RN Z
L&ﬁ%ﬁﬁﬁlﬁ**Zfl]\ﬂ/\ » (VARIRENES174 MIE - IRESZ A RESE ER A FE B LSE -
N EERE PRI E R R R E RN E R B MNA ZREEEEE -

130 Delaware General Corporation Law section 141(e) provides:

(e) A member of the board of directors, or a member of any committee designated by the board of
directors, shall, in the performance of such member's duties, be fully protected in relying in
good faith upon the records of the corporation and upon such information, opinions, reports or
statements presented to the corporation by any of the corporation's officers or employees, or
committees of the board of directors, or by any other person as to matters the member
reasonably believes are within such other person's professional or expert competence and who
has been selected with reasonable care by or on behalf of the corporation.

141 FREME > BN FIERNERBEREARER > JyZEN EHA s - BEE ALt
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31 Delaware General Corporation Law section 144(a) provides:

(a) No contract or transaction between a corporation and 1 or more of its directors or officers, or
between a corporation and any other corporation, partnership, association, or other
organization in which 1 or more of its directors or officers, are directors or officers, or have a
financial interest, shall be void or voidable solely for this reason, or solely because the director
or officer is present at or participates in the meeting of the board or committee which authorizes
the contract or transaction, or solely because any such director's or officer's votes are counted
for such purpose, if:

(1) The material facts as to the director's or officer's relationship or interest and as to the
contract or transaction are disclosed or are known to the board of directors or the
committee, and the board or committee in good faith authorizes the contract or transaction
by the affirmative votes of a majority of the disinterested directors, even though the
disinterested directors be less than a quorum; or

(2) The material facts as to the director's or officer's relationship or interest and as to the
contract or transaction are disclosed or are known to the stockholders entitled to vote
thereon, and the contract or transaction is specifically approved in good faith by vote of
the stockholders; or

(3) The contract or transaction is fair as to the corporation as of the time it is authorized,
approved or ratified, by the board of directors, a committee or the stockholders.

F 144 RE@HUE > WEFIJENEERZEREE « BEREE - SO PRAI=EE G — ZEA
%Uﬁ{l@ﬁZs&%EWE,‘@X&(JZTT%%)%Z MERZ FREABHNZEZIE -

132 Delaware General Corporation Law section 145(b) provides:

(b) A corporation shall have power to indemnify any person who was or is a party or is threatened
to be made a party to any threatened, pending or completed action or suit by or in the right of
the corporation to procure a judgment in its favor by reason of the fact that the person is or was
a director, officer, employee or agent of the corporation, or is or was serving at the request of
the corporation as a director, officer, employee or agent of another corporation, partnership,
joint venture, trust or other enterprise against expenses (including attorneys' fees) actually and
reasonably incurred by the person in connection with the defense or settlement of such action
or suit if the person acted in good faith and in a manner the person reasonably believed to be
in or not opposed to the best interests of the corporation and except that no indemnification
shall be made in respect of any claim, issue or matter as to which such person shall have been
adjudged to be liable to the corporation unless and only to the extent that the Court of Chancery
or the court in which such action or suit was brought shall determine upon application that,
despite the adjudication of liability but in view of all the circumstances of the case, such person
is fairly and reasonably entitled to indemnity for such expenses which the Court of Chancery
or such other court shall deem proper.

F 145 fFROKE > AFEIR LM&KE’%@ {EE - HEA - BT 5 REARPASHA R PP A 2
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134 See Elsenberg, supra note 128, at 38.

135 See Eisenberg, supra note 128, at 31. [T » Hijf&sF 13 > H 66 -

136 Cede & Co., 634 A.2d 345 (Del.1993). See also Andrew S. Gold, A Decision Theory Approach to the
Business Judgment Rule: Reflections on Disney, Good Faith, and Judicial Uncertainty, 66 MD. L. REV.
398, 402 (2007).0]
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138 See Elsenberg, supra note 128, at 38-39.

139 See Eisenberg, supra note 128, at 51; see also Gold, supra note 136, at 409.

140 Koch v. Steam, No. 12,515, 1992 Del. Ch. LEXIS 163 (Del. Ch. 1992), reprinted in 18 DEL J. CORP. L.
730 (1993) (holding the action of the board is ineffective because one of the members had been tricked into
attending the meeting).

M1 V@GS, Inc. v. Castiel, 781 A.2d 696 (Del. 2001) (holding the majority owed the minority a duty to give
prior notice even if he would have interfered with a plan).

142 Adlerstein v. Wertheimer, No. 19,101, 2002 Del. Ch. LEXIS 13 (Del. Ch. 2002) (holding the right to
advance notice derives from a basic requirement of our corporation law that boards of directors conduct
their affairs in a manner that satisfies minimum standards of fairness).
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143 See Elsenberg supra note 128, at 58.
144 1n re RJR Nabisco, Inc. Shareholders Litigation, No. 10,389, 1989 Del. Ch. LEXIS 9, at 46 (Del. Ch.
1989), reprinted in 14 DEL. J. CORP. L. 1132, 1159 (1989) (holding a manager does not act in good faith
if he is motivated by hatred, lust, envy, revenge, shame or pride).

145 See Eisenberg, supra note 128, at 57.

146 See Eisenberg, supra note 128, at 62.
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148 A P. SIMESTER & G.R. SULLIAN, CRIMINAL LAW THEORY AND DOCTRINE 545-46 (4th ed. 2007).

149 |d

150 S SRS R B2 @ aigih - http://www.tsil.org.tw/download.php?f=55935b788046e.pdf&id=151 (&%
[ H : 07/20/2015)
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131 Post v. United States, 407 F.2d 319 (D.C. Cir. 1968), cert. denied, 393 U.S. 1092 (1969) [hereinafter
Post].

1521d. at 328 n.51.

153 Id

154 1d. at 329.

155 John C. Coffee, Jr., From Tort to Crime, 19 AM. CRIM. L. REV. 117, 119 (1981).
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136 1d. at 166.

157 United States v. Rabbitt, 583 F.2d 1014 (8th Cir. 1978), cert. denied, 439 U.S. 1116 (1979) [hereinafter

Rabbit]; also see United States v. McNieve, 536 F.2d 1245, 1249-52 (8th Cir. 1976).

158 Rabbit, 583 F.2d 1014, at 1024-26.

159 United States v. Courtois, FED. SEC. L. REP. (CCH) 98,024 (S.D.N.Y. 1981) [hereinafter Courtois].

160 Courtois Z&;2 723 Black’s Law Dictionary 389 (4th ed. 1951) » # " FEHA I | WIEE EE Al
" RAS R AR AT REME B E -

161 Courtois, FED. SEC. L. REP. (CCH) 98,024, at 91,301.

162 United states v. Barta, 635 F.2d 999 (2d Cir. 1980), cert. denied, 101 S.Ct. 1703 (1981) [hereinafter

Barta].
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164 Barta, 635 F.2d 999, 1004 n.1.

165 United States v. Bronston, 658 F.2d 920 (2d Cir. 1981) [hereinafter Bronston].
166 See Coffee, supra note 155, at 132.

167 United States v. Newman, 664 F.2d 12 (2d Cir. 1981) [hereinafter Newman].
168 See Coffee, supra note 155, at 122.
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169 See Coffee, supra note 155, at 149-150. Coffee t.f5 4 A TEERFIH S E RN QLTINS
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SRR SRR AT & N AT LR FE SR A T R A 0
ENFE T - HEBEIIER ARG A FERM EILIRIES - PILIEERTE - UL
FotH SRR A B A i AR R B NATRE R E A AT R -

REVE L > WNEREESEBNTR > WA NEKREER S IR h 5
EIRAVAE - MEAIUIR T R ZAE - s HERUE N A A (Theft Act)
NREEIEPIEEIT R RETTR 0 T DUREECE (Fraud Act) FAVFRHIRSE
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P EEE (2014) o (JFVELZER]) - H 24> &40 B
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FeRThE 5w S 0 H 175 ©

74 B 1968 fEFEWSIE (Theft Act 1968 ) i ia A3 A VA SE (Larceny ) ~ (& 53R
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58 o FE R JCHRTESE AR BE - hitp:/lawyer.get.com.tw/Dic/DictionaryDetail.aspx?iDT=60710 ( f%{%&
BIEEH : 07/20/2015) -

5 BEEA o PTRERER T R B AR A B AR RS E T/ (dishonestly) - TiEESTFERTT A1y
TR AR - 2007 SEDART - BIHENFELZE > 200745 1 H 15 HfE{THY 2006 FFFET0A
(Fraud Act 2006) - EERRFESE T STETHRIES » M 24 —8E BIFEIOE TRERGEN =
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1968 FEfEws 5 (Theft Act 1968) REFEZ 1T Ry iE 3 Ry BB KB M FT A
FET R 3 st B At AR € > "SRG R A AR A RUSHE A I AE B
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O BN > REEE 173 > EH 150-153 -

80 BN > FiEEE 173 > H 158-161 -

181 Theft Act 1968 section 1 subsection (1) provides:

A person is guilty of theft if he dishonestly appropriates property belonging to another with the
intention of permanently depriving the other of it; and “thief” and “steal” shall be construed
accordingly.

182 Theft Act 1968 section 3 subsection (1) provides:

Any assumption by a person of the rights of an owner amounts to an appropriation, and this
includes, where he has come by the property (innocently or not) without stealing it, any later
assumption of a right to it by keeping or dealing with it as owner.

183 Theft Act 1968 section 3 subsection (2) provides:

Where property or a right or interest in property is or purports to be transferred for value to a
person acting in good faith, no later assumption by him of rights which he believed himself to be
acquiring shall, by reason of any defect in the transferor’s title, amount to theft of the property.

184 Theft Act 1968 section 7. The theft statute provides:

A person guilty of theft shall on conviction on indictment be liable to imprisonment for a term
not exceeding.
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MEEBRIE - AR ER 1968 FEFBLAMNEE 15 £ 20 & » BHES 15 (RFR
HUFfA5E (Obtaining Property by Deception) ~ 8555 16 {&FEERSFI5E  ( Obtaining

Pecuniary Advantage by Deception) ~ 3¢5 17 (&R Eii H5E (False Accounting )

g A FHHEFAHFAHH
185 Theft Act 1968 section 15. The obtain property by deception statute provides:

(1) A person who by any deception dishonestly obtains property belonging to another, with the
intention of permanently depriving the other of it, shall on conviction on indictment be liable
to imprisonment for a term not exceeding ten years.

(2) For purposes of this section a person is to be treated as obtaining property if he obtains
ownership, possession or control of it, and " obtain " includes obtaining for another or
enabling another to obtain or to retain.

(3) Section 6 above shall apply for purposes of this section, with the necessary adaptation of
the reference to appropriating, as it applies for purposes of section 1.

(4) For purposes of this section " deception" means any deception (whether deliberate or
reckless) by words or conduct as to fact or as to law, including a deception as to the present
intentions of the person using the deception or any other person.

5B 15 RFESREU TEH: 2006 FEFEHCARE L -
186 Theft Act 1968 section 16. The obtaining pecuniary advantage by deception statute provides:

(1) A person who by any deception dishonestly obtains for himself or another any pecuniary
advantage shall on conviction on indictment be liable to imprisonment for a term not
exceeding five years.

(2) The cases in which a pecuniary advantage within the meaning of this section is to be
regarded as obtained for a person are cases where—

(a) any debt or charge for which he makes himself liable or is or may become liable
(including one not legally enforceable) is reduced or in whole or in part evaded or
deferred; or

(b) he is allowed to borrow by way of overdraft, or to take out any policy of insurance or
annuity contract, or obtains an improvement of the terms on which he is allowed to do
SO ; or

(c) he is given the opportunity to earn remuneration or greater remuneration in an office
or employment, or to win money by betting.

(3) For purposes of this section " deception " has the same meaning as in section 15 of this Act.

% 16 {iRa BRI SEHE 2006 FEFEIOEAREIE -
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187 Theft Act 1968 section 17. The false accounting statute provides:

()

2

Where a person dishonestly, with a view to gain for himself or another or with intent to

cause loss to another,—

(a) destroys, defaces, conceals or falsifies any account or any record or document made
or required for any accounting purpose; or

(b) in furnishing information for any purpose produces or makes use of any account, or
any such record or document as aforesaid, which to his knowledge is or may be
misleading, false or deceptive in a material particular;

he shall, on conviction on indictment, be liable to imprisonment for a term not exceeding

seven years.

For purposes of this section a person who makes or concurs in making in an account or

other document an entry which is or may be misleading, false or deceptive in a material

particular, or who omits or concurs in omitting a material particular from an account or

other document, is to be treated as falsifying the account or document.

188 Theft Act 1968 section 19. The false statements by company directors, etc. statute provides:

(1

2
A3)

Where an officer of a body corporate or unincorporated association (or person purporting
to act as such), with intent to deceive members or creditors of the body corporate or
association about its affairs, publishes or concurs in publishing a written statement or
account which to his knowledge is or may be misleading, false or deceptive in a material
particular, he shall on conviction on indictment be liable to imprisonment for a term not
exceeding seven years.

For purposes of this section a person who has entered into a security for the benefit of a
body corporate or association is to be treated as a creditor of it.

Where the affairs of a body corporate or association are managed by its members, this
section shall apply to any statement which a member publishes or concurs in publishing in
connection with his functions of management as if he were an officer of the body corporate
or association.

139 Theft Act 1968 section 20. The suppression, etc. of documents statute provides:

(M

2

(€)

A person who dishonestly, with a view to gain for himself or another or with intent to cause
loss to another, destroys, defaces or conceals any valuable security, any will or other
testamentary document or any original document of or belonging to, or filed or deposited
in, any court of justice or any government department shall on conviction on indictment be
liable to imprisonment for a term not exceeding seven years.

A person who dishonestly, with a view to gain for himself or another or with intent to cause
loss to another, by any deception procures the execution of a valuable security shall on
conviction on indictment be liable to imprisonment for a term not exceeding seven years;
and this subsection shall apply in relation to the making, acceptance, indorsement, alteration,
cancellation or destruction in whole or in part of a valuable security, and in relation to the
signing or sealing of any paper or other material in order that it may be made or converted
into, or used or dealt with as, a valuable security, as if that were the execution of a valuable
security.

For purposes of this section " deception" has the same meaning as in section 15 of this Act,
and " valuable security" means any document creating, transferring, surrendering or
releasing any right to, in or over property, or authorising the payment of money or delivery
of any property, or evidencing the creation, transfer, surrender or release of any such right,
or the payment of money or delivery of any property, or the satisfaction of any obligation.
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190 Theft Act 1978 section 1. The obtaining services by deception statute provides:

(1) A person who by any deception dishonestly obtains services from another shall be guilty of
an offence.

(2) Itis an obtaining of services where the other is induced to confer a benefit by doing some
act, or causing or permitting some act to be done, on the understanding that the benefit has
been or will be paid for.

(3) Without prejudice to the generality of subsection (2) above, it is an obtaining of services
where the other is induced to make a loan, or to cause or permit a loan to be made, on the
understanding that any payment (whether by way of interest or otherwise) will be or has
been made in respect of the loan.

191 DAVID ORMEOD QC (HON) ET AL., CRIMINAL PRACTICE 457 (2015).
192 See SIMESTER, supra note 148, at 546.
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194 Fraud Act 2006 seciton 1. The fraud statute provides:

(1) A person is guilty of fraud if he is in breach of any of the sections listed in subsection (2)
(which provide for different ways of committing the offence).
(2) The sections are—
(a) section 2 (fraud by false representation),
(b) section 3 (fraud by failing to disclose information), and
(c) section 4 (fraud by abuse of position).
(3) A person who is guilty of fraud is liable—
(a) on summary conviction, to imprisonment for a term not exceeding 12 months or to a
fine not exceeding the statutory maximum (or to both);
(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years or to
a fine (or to both).
(4) Subsection (3)(a) applies in relation to Northern Ireland as if the reference to 12 months
were a reference to 6 months.
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195 DENNIS J. BAKER, TEXTBOOK OF CRIMINAL LAW 1160 (3th ed. 2012).
196 See SIMESTER, supra note 148, at 547.
197 Fraud Act 2006 section 5 provides:

(1) The references to gain and loss in sections 2 to 4 are to be read in accordance with this
section.

(2) “Gain” and “loss”™—
(a) extend only to gain or loss in money or other property;
(b) include any such gain or loss whether temporary or permanent;
and “property” means any property whether real or personal (including things in action and
other intangible property).
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(3) “Gain” includes a gain by keeping what one has, as well as a gain by getting what one does
not have.

(4) “Loss” includes a loss by not getting what one might get, as well as a loss by parting with
what one has.

198 See SIMESTER, supra note 148, at 549.
199 Regina v. Ghosh, [1982] QB 1053 [hereinafter Ghosh].
200 See SIMESTER, supra note 148, at 551.
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201 Id.

202 1d. at 442-43.

203 Oxford v. Moss, [1979] Crim. LR 119.

204 Fraser v. Thames Television, [1984] QB 44; A-G v. Observer Ltd., [1990] 1 AC 107.

0 BOKENEERIEEZ — 5 R Tknowledge) HVENEE » (A2 FEREL AR HRITANIRIES -

FERBEAR (2011) > (ERFNAZFHEEY) > (FEAEH) 57638 HS54-
206 See BAKER, supra note 195, at 1187.
207 |d_
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(1) A person is in breach of this section if he—
(i)

FARMER AL E S Bt
L R A5 2 P 3%
208 See SIMESTER, supra note 148, at 553
209 Fraud Act 2006 section 2. The fraud by false representation statute provides
(b)

(a) dishonestly makes a false representation, and

intends, by making the representation—
to make a gain for himself or another, or
(2) A representation is false if-

to cause loss to another or to expose another to a risk of loss
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(a) itis untrue or misleading, and
(b) the person making it knows that it is, or might be, untrue or misleading.

(3) “Representation” means any representation as to fact or law, including a representation as
to the state of mind of—
(a) the person making the representation, or
(b) any other person.

(4) A representation may be express or implied.

(5) For the purposes of this section a representation may be regarded as made if it (or anything
implying it) is submitted in any form to any system or device designed to receive, convey
or respond to communications (with or without human intervention).

20 FEETE BRTEEEY TARIRAT R L 0 BHETT Ry (behavior) -~ %55 (consequence) ~ HEME
(responsible) SE%Z (elements) o Hr1» {7 EEFE(ER (act) BIR{ER (omission) - 455

HFER R4 (causation) » HEMEEFEEFEME (voluntariness) ° See SIMESTER, supra note 148,

at 63-118 »

211 See SIMESTER, supra note 148, at 548.

212 Director of Public Prosecutions v. Ray, [1974] AC 370.

213 Regina v. Hinks, [2001] 2 AC 241, 251-2 (Lord Steyn) [hereinafter Hinks].

66

o



FEE SRR LERENZARBIMNERE

VBT HYA A Z AR R & s —FR&E{ T8 (bypass road ) - {1 FH AR (S G
WAERZEIE AR R TT R ARG RN B - 2

EHEPTE AR | A& EE (information asymmetry ) HIIE T 2
TS AR B A A R AN BT A AR IE T E 5y - FER R ERRE AR
FRREEIGE TR T EREEFEEA, (caveat emptor) YEREF(TE -
e BEVAEFLETEE A NNRERG L SREEREAEEER - 78
BIBR B A TRt (a8 IR A S T4 - MEHZLGE T E B AMRRERG - &
HEREUE B FRARERS I - BB 2 NS TR ~ HIET - WS - 21O
TIAE E A TE YRR BN ERRAEAIET 17 Ry NSRS S B A f AR £
AR EER - REHBRR S RN ERULEE - vTREgHEER SRR
BETHRE LAy

FLLL - TABE G R AT R NERARHI SRR SR (cheque/check card) -~ (3
AR EIRFEE A (credit limit) K - gLEE TR RZIERZRIRE
K~ EHRHAMEEGREVERYA BRI - HEBER - £/ ARG HEEEA
M EAN LBV ERAEWBFL T 905 NP EsZ G SR
BT BT A ABIRIAEEEARE IR F R R fibs -

& TEEARY: - %% (False Representation Made to Systems and Devices )

EEEHAT B E R R AT I - A EARAS R IEHITT
RGBT R AN R8sk i Z st ReiE A TR T B YRR SR -
2192006 FFEHUERTMETARGR ~ SBHIEE . KT R A RS - sSREIRSAE
BRACETT RSN AFEIRIRIVEEEIAN - FEHIETTH AV AT - BRI 24 ~ a8

HHHAAHHAFHH

214 See SIMESTER, supra note 148, at 548.
215 Id.

216 From the website of Cornell University Law School,
https://www.law.cornell.edu/wex/caveat_emptor (last visited: 07/20/2015)

217 See SIMESTER, supra note 148, at 548.

218 Metropolitan Police Commissioner v. Charles [1977] AC 177; Regina v. Lambie [1982] AC 449.

219 Re Holmes, [2004] EWHC 2020 (holding defendant would not have committed any deception
offences since he transferred large sums between banks by wholly automated processes).
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21 1d. at 1174.
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222 Fraud Act 2006 section 3. The fraud by failing to disclose information statute provides:

(1) A person is in breach of this section if he—
(a) dishonestly fails to disclose to another person information which he is under a legal
duty to disclose, and
(b) intends, by failing to disclose the information—
(i) to make a gain for himself or another, or
(i) to cause loss to another or to expose another to a risk of loss.

223 Regina v. Rai, [2000] 1 Cr. App. R. 242. See BAKER, supra note 195, at 1197. £ Baker 2%,
BT » TR AT RIGIER B HARRER » RRATT R A SRR S H Uﬁﬁfﬁﬁﬁ
FRAE By o BRIEEASGE R » TR ARVIBUI RIS EE - HISREREHGERr 2B E SR - HIER
FLIHETRHER - 217 R NS s BRI AT 81E (B GIRRE ORI TT B - B IEBATER -

69



FEE SRR LERENZARBIMNERE

RIS EE - DT R AEE AR LN ARER BHAE - A AMEBEE
PR S AF L o SHLEIAFEZA® (Law Commission) {45 H, » /358K
AREAREEERE ~ REBEE - X5HEE - ZOWE - F5EHSE - At
TR NEE NEA AR LIARER » NEEENMREBEERET RARS
PN B N B AR E R E B - AR = AR (Tl 5
SOEEEE A OB AIRERIES - BB S - ZEEAEIUSFE AR 51T Rl
BAARBRENFE - B2t ARAHZERENR - G5 AAREZ
L TR EE % ARSI RER] - 22

DAk R P AREE

AP ENE BV (S IR A IR - BILR 2006 SEFEHUEES 4 FRZARE
WIRARARE » B B 0 3E RS

(1) F545TAFL EF AERT—
() 23 Ak F AR ugd JIE S 8 g JIE 23 R
E A
(b) 2R FH L ¥
() LWHETH & r—
(i) EPpefEuprflz &
(i) ERB A FIFT AR B AT 2 h'% o

Q) AL rAE® LAhF L e 2L (L 0226

HOHHHHHddddd ##########

M EEAEZEGIBRE hAEEEES B EERENERNTA AR REAREN RSB
R EFEEDARIIECL ~ BERR - L RIRAULSE - HEa tpk fy DL B S A% R A SR AR T &
VAR T I AR -

R T IETESEEEE # - hitp:/lawyer.get.com.tw/Dic/DictionaryDetail.aspx?iDT=60847 ( fz{& 2%
H :07/20/2015)

225 See SIMESTER, supra note 148, at 554.
226 Fraud Act 2006 section 4. The fraud of abuse position statute provides:

(1) A person is in breach of this section if he—
(a) occupies a position in which he is expected to safeguard, or not to act against, the
financial interests of another person,
(b) dishonestly abuses that position, and
(c) intends, by means of the abuse of that position—
(i) to make a gain for himself or another, or
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(i1) to cause loss to another or to expose another to a risk of loss.
(2) A person may be regarded as having abused his position even though his conduct consisted
of an omission rather than an act.

227 See BAKER, supra note 195, at 1202.

228 |4.

229 Law Commission Report of Fraud, Law Com. No. 276 (Cm 5560, 2002), para. 7.38, available at:
http://www.lawcom.gov.uk/docs/Ic276.pdf (last visited: 07/20/2015). See SIMESTER, supra note 148, at
554-55.

230 See SIMESTER, supra note 148, at 555.
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231 See BAKER, supra note 195, at 1207.
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FRHUARE N AR A EREIRIRRY T ORNEE ) BT RIS o TREE

A Tal HAEHHBHAHIH
BLEEIR 2006 FEFEIUAARIASGHE - HEEEEREGRNBRETFREFEEN LEREIEE R
BV « FTEARATERRVE Y » RIBEEIEMZ & & (Sentencing Council ) 2014 4= 10 5 1 HZ
FYEHRSE ~ PARRSE ~ JE8ESEF5 & E A | ( Fraud, Bribery and Money Laundering Offences
Definitive Guideline) > JEE¥ 2006 fFFEHCA N =FE{T AEHKTFIIE 2 &/ ARIBIEER
JEFMEERZEE (culpability and harm ) & HEFEEA - HEVAEMIUTEER BN ETEHE - 58
ERERAIET R - B - JUIESTE - BiEEAE - S hAeEERZAE > MERGE
LR AT TR » # B EmIEE B - (BEEEE S AR 5,000 7T ~ 5,000 2 20,000 7T
20,001 Z 100,000 7T ~ 100,001 Z 500,000 7T ~ 500,000 TTLA_F B85 7 (HE4K - IESTEMIE4T
RIBETEE] 2003 FEFIEFEHZE (Criminal Justice Act 2003 ) 25 164 {fE#E > MVHMKIBILIRITHY R,
EFEEAITT Ay ANFVEOE R (financial circumstances ) {E A% &R Z -
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23518 U.S.C. section 656 provides:

Whoever, being an officer, director, agent or employee of, or connected in any capacity with any
Federal Reserve bank, member bank, depository institution holding company, national bank,
insured bank, branch or agency of a foreign bank, or organization operating under section 25 or
section 25(a) of the Federal Reserve Act, or a receiver of a national bank, insured bank, branch,
agency, or organization or any agent or employee of the receiver, or a Federal Reserve Agent, or
an agent or employee of a Federal Reserve Agent or of the Board of Governors of the Federal
Reserve System, embezzles, abstracts, purloins or willfully misapplies any of the moneys, funds
or credits of such bank, branch, agency, or organization or holding company or any moneys,
funds, assets or securities intrusted to the custody or care of such bank, branch, agency, or
organization, or holding company or to the custody or care of any such agent, officer, director,
employee or receiver, shall be fined not more than $1,000,000 or imprisoned not more than 30
years, or both; but if the amount embezzled, abstracted, purloined or misapplied does not exceed
$1,000, he shall be fined under this title or imprisoned not more than one year, or both.

236 18 U.S.C. section 1348. The security fraud statute provides:

Whoever knowingly executes, or attempts to execute, a scheme or artifice—

(1) to defraud any person in connection with any commodity for future delivery, or any option
on a commodity for future delivery, or any security of an issuer with a class of securities
registered under section 12 of the Securities Exchange Act of 1934 (15 U.S.C. 78I) or that
is required to file reports under section 15(d) of the Securities Exchange Act of 1934 (15
U.S.C. 780 (d)); or

(2) toobtain, by means of false or fraudulent pretenses, representations, or promises, any money
or property in connection with the purchase or sale of any commodity for future delivery,
or any option on a commodity for future delivery, or any security of an issuer with a class
of securities registered under section 12 of the Securities Exchange Act of 1934 (15 U.S.C.
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781) or that is required to file reports under section 15(d) of the Securities Exchange Act of

1934 (15 U.S.C. 780 (d));
shall be fined under this title, or imprisoned not more than 25 years, or both.

NEIANFKREES 538 Z0E ENGEAL 5 5E0VEET » EEDE LNEAC S (insider trading) K ARAFHE
A&ER (failure to disclose material information ) BY{T 5 » ENEFEFEAEIRIEAEEN » 585
FET RIEARE FEVETERIT B R AEINE RS AN E R 2 ZEt R (B
OEFRSARERE) - EBFHAEIEARRIVEAIHE (material non-public information ) iy
1TF  SFHEBNZTEA R MRE - B E CBEAMAZ iz » B NG GHIRE
BT EE#=FEHSE - See United States v. O’Hagan, 521 U.S. 642, 652 (1997); S.E.C. v. Blackwell, 291
F.Supp.2d 673, 687 (S.D. Ohio 2003).

23718 U.S.C. section 1348. The security fraud statute provides:

Whoever knowingly executes, or attempts to execute, a scheme or artifice—

(1) to defraud any person in connection with any commodity for future delivery, or any option
on a commodity for future delivery, or any security of an issuer with a class of securities
registered under section 12 of the Securities Exchange Act of 1934 (15 U.S.C. 78]) or that
is required to file reports under section 15(d) of the Securities Exchange Act of 1934 (15
U.S.C. 780 (d)); or

(2) to obtain, by means of false or fraudulent pretenses, representations, or promises, any money
or property in connection with the purchase or sale of any commodity for future delivery,
or any option on a commodity for future delivery, or any security of an issuer with a class
of securities registered under section 12 of the Securities Exchange Act of 1934 (15 U.S.C.
781) or that is required to file reports under section 15(d) of the Securities Exchange Act of
1934 (15 U.S.C. 780 (d));

shall be fined under this title, or imprisoned not more than 25 years, or both.

ANEPIERESRTA LR RIE B TREGET - EEVA LRSI TERIR IR R R e EIk SRR —IR - B1%
FUREE Ry ZatRSHVE R WIESRTTIHRGE A v alEhE2 (- (HB R 2 et 1T BRI E Rt
EAT R NERGRTTRER GRS - 5¥F5 2 > IRfTREGEMEHERE « — ~ D RFERETETF
B BE B E KSR - EHECE ~ E2EEE © = - AR IRESREEITS - = - %
&= EAIE - See United States v. De La Mata, 266 F.3d 1275 (11th Cir. 2001); United States v. Colton,
231 F.3d 890, 904 (4th Cir. 2000); United States v. Ely, 142 F.3d 1113, 1120-21 (9th Cir. 1998).[]

P ERAER (2013) » ( EEEGNEFIFERTIEE R 2 IkGS S158 e — ¢ Basic £ Agmen) , ( 3
FEAEHT) - 31& 58 H30-
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23 Lori A. McMillan, Honest Service Update: Directors’ Liability Concerns after Skilling and Black,
18 TEX. WESLEYAN L. REv. 149, 150 (2011).

240 Dyrland v. United States, 161 U.S. 306, 313, 16 S.Ct. 508, 511, 40 L.Ed. 709 (1896).

241 See McMillan, supra note 239, at 152

242 Elizabeth Wagner Pittman, Mail and Wire Fraud, 47 Am. CRIM. L. REV. 797, 799 n.11-12 (2010).
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243 Robert T. Stafford Disaster Relief and Emergency Assistance Act 42 U.S.C. section 5122 provides:

As used in this chapter—

(1) Emergency. — “Emergency” means any occasion or instance for which, in the
determination of the President, Federal assistance is needed to supplement State and local
efforts and capabilities to save lives and to protect property and public health and safety, or
to lessen or avert the threat of a catastrophe in any part of the United States.

(2) Major disaster. — “Major disaster” means any natural catastrophe (including any hurricane,
tornado, storm, high water, wind driven water, tidal wave, tsunami, earthquake, volcanic
eruption, landslide, mudslide, snowstorm, or drought), or, regardless of cause, any fire,
flood, or explosion, in any part of the United States, which in the determination of the
President causes damage of sufficient severity and magnitude to warrant major disaster
assistance under this chapter to supplement the efforts and available resources of States,
local governments, and disaster relief organizations in alleviating the damage, loss, hardship,
or suffering caused thereby.

24418 U.S.C. section 1341. The mail fraud statute provides:

Whoever, having devised or intending to devise any scheme or artifice to defraud, or for obtaining
money or property by means of false or fraudulent pretenses, representations, or promises, or to
sell, dispose of, loan, exchange, alter, give away, distribute, supply, or furnish or procure for
unlawful use any counterfeit or spurious coin, obligation, security, or other article, or anything
represented to be or intimated or held out to be such counterfeit or spurious article, for the purpose
of executing such scheme or artifice or attempting so to do, places in any post office or authorized
depository for mail matter, any matter or thing whatever to be sent or delivered by the Postal
Service, or deposits or causes to be deposited any matter or thing whatever to be sent or delivered
by any private or commercial interstate carrier, or takes or receives therefrom, any such matter
or thing, or knowingly causes to be delivered by mail or such carrier according to the direction
thereon, or at the place at which it is directed to be delivered by the person to whom it is addressed,
any such matter or thing, shall be fined under this title or imprisoned not more than 20 years, or
both. If the violation occurs in relation to, or involving any benefit authorized, transported,
transmitted, transferred, disbursed, or paid in connection with, a presidentially declared major
disaster or emergency (as those terms are defined in section 102 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act (42 U.S.C. 5122)), or affects a financial institution, such
person shall be fined not more than $1,000,000 or imprisoned not more than 30 years, or both.
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24518 U.S.C. section 1343. The wire fraud statute provides:

Whoever, having devised or intending to devise any scheme or artifice to defraud, or for obtaining
money or property by means of false or fraudulent pretenses, representations, or promises,
transmits or causes to be transmitted by means of wire, radio, or television communication in
interstate or foreign commerce, any writings, signs, signals, pictures, or sounds for the purpose
of executing such scheme or artifice, shall be fined under this title or imprisoned not more than
20 years, or both. If the violation occurs in relation to, or involving any benefit authorized,
transported, transmitted, transferred, disbursed, or paid in connection with, a presidentially
declared major disaster or emergency (as those terms are defined in section 102 of the Robert T.
Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C. 5122)), or affects a financial
institution, such person shall be fined not more than $1,000,000 or imprisoned not more than 30
years, or both.

246 United States v. Mills, 199 F.3d 184, 188 (5th Cir. 1999).
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247 See Pittman, supra note 242, at 801.
248 McNally v. United States, 483 U.S. 350, 358 (1987) (“[T]he words ‘to defraud’ commonly refer ‘to
wronging one in his property rights by dishonest methods or schemes,” and ‘usually signify the

299

deprivation of something of value by trick, deceit, chicane or overreaching.
v. United States, 265 U.S. 182, 188 (1924)) [hereinafter McNally].

24 United States v. Pimental, 380 F.3d 1157, 1159 (Ist Cir. 2004) (holding the jury simply had to
determine that the defendant was attempting ‘to wrong|[ ] one in his property rights by dishonest methods
or schemes’ instead of proving the success of a fraudulent scheme existed under the mail fraud statute)
(quoting McNally v. United States, 483 U.S. 350, 358 (1987) (quoting Hammerschmidt v. United States,
265 U.S. 182, 188 (1924))).

250 Neder v. United States, 527 U.S. 1, 20-25 (1999) (“[M]ateriality is an element of a “scheme or artifice
to defraud” under the federal mail fraud (18 U.S.C. § 1341), wire fraud (§ 1343), and bank fraud (§ 1344)

statutes.”). Neder ZEt1 » JARESE Ry R (RR AT S S PR B (HREIR » BE(SFERC - SRITREIAVER(E 2

— o

) (quoting Hammerschmidt

211d. at 22 n.5 (1999) (“The Restatement instructs that a matter is material if: ‘(a) a reasonable man
would attach importance to its existence or nonexistence in determining his choice of action in the
transaction in question; or (b) the maker of the representation knows or has reason to know that its
recipient regards or is likely to regard the matter as important in determining his choice of action,
although a reasonable man would not so regard it.”””) (quoting Restatement (Second) of Torts § 538
(1977)).
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252 Iﬁjﬁﬁ% 238 o

253 United States v. Brown, 79 F.3d 1550 (11th Cir. 1996), overruled by United States v. Svete, 556 F.3d
1157 (11th Cir. 2009).

2% United States v. Svete, 556 F.3d 1157, 1165 (11th Cir. 2009) (“[P]roof of objective reliability is not
necessary to establish materiality if the defendant knows or should know that the victim is likely to
regard the misrepresented facts as important.”); United States v. Thomas, 377 F.3d 232, 243 (2d Cir.
2004) (“Most circuits that apply the ordinary prudence and comprehension standard have already
rejected some form of the “unreasonable victim’ argument.”); United States v. Coffman, 94 F.3d 330,
333 (7th Cir. 1996) (“[1]t is not a defense that the intended victim was too smart to be taken in.”).

255 Thomas, 377 F.3d 232, 243 (“[T]he ordinary prudence standard is not a shield which a defendant
may use to avoid a conviction for a deliberately fraudulent scheme.”)

236 1d. (“[W]e refused to accept the notion that ‘the legality of a defendant’s conduct would depend on
his fortuitous choice of a gullible victim’’”) (quoting United States v. Benson, 548 F.2d 42, 46 (2d
Cir.1977)).

257 1d. at 244 (“[CJon men to prey on people of below-average judgment or intelligence, who are anyway
the biggest targets of such criminals and hence the people most needful of the law's protection.”)
(quoting United States v. Coffman, 94 F.3d 330, 334 (7th Cir. 1996)).

238 Id. at 243 (“The ordinary prudence standard therefore focuses on the violator, not the victim. Thus,
the standard is a tool the jury may utilize to gauge the defendant's intent and is helpful in situations in
which the defendant's intent to deceive may be unclear...Thus, the ordinary prudence standard is not a
shield which a defendant may use to avoid a conviction for a deliberately fraudulent scheme.”) (internal
citations omitted).
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259 z‘_{ i[j{ }}l /23 J;Hg I:[:\ Bt 32 € Y &2 8 & K 57 WG 40 4% 7% ( Racketeer Influenced and Corrupt
Organizations Act, “RICO”) | » {EfE/NIEE B FZEHTEAVE (L - See American Medical Ass'n v.
United Healthcare Corp., 588 F.Supp.2d 432, 442 (S.D.N.Y. 2008.) (“[R]eliance is not a requirement in
order to demonstrate mail fraud (or, by logical extension, wire fraud) under RICO”).

260 Fountain v. United States, 357 F.3d 250, 255 (2d Cir. 2004) (holding use of the mails or wires to
further the scheme is the essential elements of a mail [or wire] fraud violation).

261 United States v. Maze, 414 U.S. 395, 399 (1974) (“[T]he Court held that one ‘causes' the mails to be
used where he ‘does an act with knowledge that the use of the mails will follow in the ordinary course
of business, or where such use can reasonably be foreseen, even though not actually intended,...””)
(quoting Pereira v. United States, 347 U.S. 1, 8-9 (1954)); United States v. Ward, 486 F.3d 1212, 1222
(11th Cir. 2007) (“[A] person ‘causes the mails to be used within the meaning of 18 U.S.C. § 1341, or
the wires to be used within the meaning of 18 U.S.C. § 1343, when he acts ‘with knowledge that the use
of the mails [or wires] will follow in the ordinary course of business, or where such use can reasonably
be foreseen, even though not actually intended.’”) (quoting Pereira v. United States, 347 U.S. 1, 8-9
(1954)).

262 United States v. Serang, 156 F.3d 910, 914 (9th Cir. 1998) (holding that the government “need not
prove that the appellant specifically intended to use the mails.”).

263 United States v. Cusino, 694 F.2d 185, 188 (9th Cir. 1982) (“The specific intent requirement under
18 U.S.C. § 1343 pertains to the scheme to defraud, (prosecution must prove that mail fraud defendant
acted with intent to defraud), not to the causing of wire transmissions.”) (internal citations omitted).

82



FEE SRR LERENZARBIMNERE

PRFST I NIUEEG T A B IS ErYBh A © 2 de - EFEEEEHIEER BT RL
HE RS PN AE AT HAEE - 2T DR Es ] - 6
RGBT IE T 1BIR A (I EF (S - *“BRIFA Rl £ B2 E

267

ll

TEfR R T BT BRI THY H BV &y - ZHEEEIGTHE S UIAERE »
FIRAETT B A TB DR SRGTERI T — &0 » O ME R E S E E R R
FEEARE LB TG ERITH — NS > (edEa G E#
TR B S ome 269%@5/@5{4:?2 R (SHYE A FIRF G T E RV R
8 PR R b — 22 < PORMAELL THVIETE » IR RESY R B (e S
(e EFFHGTERITEEREFYGTERI TRV HEY - 55— > BB EHIERE
TEFEGTE SRR ATEGE AR - AR RERE R IT E R EGTERITIVEL: - 1B
BB RATEE  MREGHECSHERR L TREETE - fEHE - PR

I
\

g g FHEHHHHAHA
264 Schmuck v. United States, 489 U.S. 705, 710-11 (1989) (““The federal mail fraud statute does not
purport to reach all frauds, but only those limited instances in which the use of the mails is a part of the
execution of the fraud, leaving all other cases to be dealt with by appropriate state law.” To be part of
the execution of the fraud, however, the use of the mails need not be an essential element of the scheme.
It is sufficient for the mailing to be ‘incident to an essential part of the scheme,’ ibid., or ‘a step in [the]
plot.””) (internal citations omitted) [hereinafter Schmuck].

265 See, e.g., United States v. Brooks, 748 F.2d 1199, 1202-03 (7th Cir. 1984) (“The introduction of the
envelope in which the correspondence was mailed would constitute strong direct evidence of the use of
the mails.”).

266 United States v. Mankarious, 151 F.3d 694, 703 (7th Cir. 1998) (holding circumstantial evidence is
sufficient to constitute the use of the mails’ element under the mail fraud); United States v. Kelley, 929
F.2d 582, 584 (10th Cir. 1991) (“Proof of mailing by showing an established business practice to mail
is sufficient circumstantial evidence to require submission of the mailing issue to a jury.”).

267 United States v. Ratlifff-White, 493 F.3d 812, 819 (7th Cir. 2007) (“[E]vidence that wire
transmissions occur in the usual course of business will not show sufficiently that a particular wire
transmission occurred when the evidence suggests a deviation from usual practice.”).

268 Schmuck, 489 U.S. 705, 715 (1989) (“The relevant question at all times is whether the mailing is part
of the execution of the scheme as conceived by the perpetrator at the time, regardless of whether the
mailing later, through hindsight, may prove to have been counterproductive and return to haunt the
perpetrator of the fraud.”)

269 United States v. Wingate, 128 F.3d 1157, 1161-62 (7th Cir. 1997) ("[The] element of the mailing
being in furtherance of the scheme to defraud is fairly easy to satisfy." (quoting United States v. Hickok,
77 F.3d 992, 1004 (7th Cir. 1996))) .

270 United States v. Lane, 474 U.S. 438,453 (1986) ( holding mailings which facilitate concealment of
the scheme are covered by the mail fraud statute.)

271 United States v. Lazarenko, 564 F.3d 1026, 1037 (9th Cir. 2009) (holding no rational trier of fact
could find that wire transfers ‘in furtherance’ of the scheme to defraud which has been completed for 3
years).

272 United States v. Lack, 129 F.3d 403, 409 (7th Cir. 1997) (holding the mailings meant to conceal or
postpone investigation of the scheme furthered the scheme to defraud).
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(holding the use of mails to Iull existing victims
into a feeling of security is chargeable under the mail fraud because a scheme to obtain money from
other victims could be successfully consummated).

274 Parr v. United States, 363 U.S. 370, 388-92 (1960)

275 Schmuck, 489 U.S. 705, 715 (1989); United States v. Adkinson, 158 F.3d 1147, 1163 (11th Cir. 1998);
United States v. Frey, 42 E3d 795, 798 (3d Cir. 1994).

276 United States v. Koen, 982 F.2d 1101, 1107 (7th Cir. 1992).

277 United States v. Williams, 527 F.3d 1235, 1245 (11th Cir. 2008); see also Joshua A. Kobrin,
Comment, Betraying Honest Service: Theories of Trust and Betrayal Applied to the Mail Fraud Statue
and 81346, 61 N.Y.U. ANN. SURV. AM. L. 779, 789 (2006).

278 United Stated v. Falkowitz, 214 F.Supp. 2d 365, 380 (S.D.N.Y. 2002).

279 See Pittman, supra note 242, at 811.

280 |d.

281 4.

282 See United States v. Leahy, 464 F.3d 773, 795-96 (7th Cir. 2006)

283 See United States v. Richards, 204 F.3d 177, 185 (5th Cir. 2000)

284 See United States v. Jimenez, 513 F.3d 62, 82 (3d Cir. 2008)
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285 See United States v. Slevin, 106 F.3d 1086, 1089 (2d Cir. 1996) [

286 See United States v. Akintobi, 159 F.3d 401, 402 (9th Cir. 1998)

287 Carpenter v. United States, 484 U.S. 19, 25 (1987) [hereinafter Carpenter].

288 1d. at 26 ("Confidential business information has long been recognized as property." (citing
Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1001--04 (1984))).]

289 Pasquantino v. United States, 544 U.S. 349, 355-56 (2005).

290 United States v. Owens, 301 F.3d 521, 528 (7th Cir. 2006) (“[A] willful act by the defendant with
the [specific intent] to deceive or cheat, usually for the purpose of getting financial gain for one’s self
or causing financial loss to another.”). E2E 152270 specific intent IEE 5y TG ERE | » S04
fEECR E A FER RSB IR AHEMIHE Z8ET R o RN EEE R EDE
ERIECGE - BIETT B NBIO L TR R BRSSO S B IR S R 2 B A BB ER R
JRTFTERTT I N R E S EBRTT Rl U LAt A S8 A 2n B B N SORHER B Z ZAHUUA A [E
HCAS R R R RO E] © 2 AAGSRAR » Bt 205 > H 54 -

21 United States v. Lamoreaux, 422 F.3d 750, 754 (8th Cir. 2005) (“It is well-settled in this circuit that,
to prove a scheme to defraud, the government need not prove actual harm. ‘The essence of a scheme to
defraud is an intent to harm the victim.”””) (internal citations omitted); United States v. Naiman, 211 F.3d
40, 49 (2d Cir. 2000) (“However, in order to prove intent, ‘the government must show “that some actual
harm or injury was contemplated by the schemer” * and need not prove actual injury.”) (internal citations
omitted). ZE I ©

292 See Pittman, supra note 242, at 804 n.49.
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293 United States v. Bormg, 557 F.3d 707, 709-11 (6th Cir. 2009). #45 Richard Boring J2— 4 HE 7 »
FEZ e FEIE RS (U.S. Postal Service) I - ## (£ RS BIEBURS TEHIERE - H&HN
ARG T Tl - Folth e £ TAF - WAHHEEIF & THifE0% (Federal Employees'
Compensation Act) Zffi{E< - AR RaFICEEIEE DL B RES 1RG0 - S as B o] LA BEe 18
EHMER L - WEE LT TR - A LHE SIS EIIRE - hAEs=EE
BURBHINGRIA TEENNET » A HZAREETLIFSES - HABRERATZ AR
BETLIFEBA LSRR A SRR BB ARAE # & TR R AT A IR LAY T IFE
LG - TSR B OB BT A S BV ER IR K B U BRI SR - AL R BT 55 1
BERRRE A ERLIE - WA EMESEIELT - 5 SR A R B EE TR RS
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2% See, e.g., United States v. Gray, 105 F.3d 956, 965 (5th Cir. 1997) (holding defendant’s attempt to
“conceal his role through the use of false identities, aliases, and intermediaries” established requisite
intent to defraud).

2% See, e.g., United States v. Kinney, 211 F.3d 13 (2d Cir. 2000) (holding evidence was sufficient to
establish that defendants acted with the requisite criminal fraudulent intent, in that they did not intend
to publish the journals in which they sold advertising space to contributors”).

296 See, €.9., United States v. Smith, 133 F.3d 737, 743 (10th Cir. 1997) (“Intent may be inferred from a
variety of circumstantial evidence, including the defendant's misrepresentations and knowledge of false
statements.”).

27 See, €.9., United States v. Autuori, 212 F.3d 105, 116 (2d Cir. 2000) (holding essential to a scheme
to defraud is fraudulent intent and it is not sufficient that the defendant realizes that the scheme is
fraudulent and that it has the capacity to cause harm to its victims. Instead, the proof must demonstrate
that the defendant had a “conscious knowing intent to defraud ... [and] that the defendant contemplated
or intended some harm to the property rlghts of the victim”). ZR1f] @ (T A ABR AEEEIE

(conspiracy ) » ¥AFHIETENAIBEE SIFBEEFRIENVZEN: - sER T -
298 United States v. Martinelli, 454 F.3d 1300, 1317 (11th Cir. 2006) (“‘[P]uffing’ or ‘sellers talk’ is not
actionable under mail fraud statute.”).
29 United States v. Gay, 967 F.2d 322, 328 (9th Cir. 1992) (holding defendant’s good faith constitutes
a complete defense and ““[pJuffing’ concerns expressions of opinion, as opposed to the knowingly false
statements of fact which the law proscribes.”).
390 In re Seizure of All Funds in Accounts in Names Registry Pub. Inc. v. United States, 68 F.3d 577,
581 (2d Cir. 1995) (“[C]laims or statements in advertising may go beyond mere puffing and enter the
realm of fraud where the product must inherently fail to do what is claimed for it. And promotion of an
inherently useful item may also be fraud when the scheme of promotion is based on claims of additional
benefits to accrue to the customer, if the benefits as represented are not realistically attainable by the
customer.”).
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30118 U.S.C.A. section 1341 (West Pub. Co. 2009) (“Evidence was not sufficient to established that
defendant, a state governor, knew codefendant whom defendant had appointed to state Certificate of
Need Review Board intended to deprive the state of his honest service while on the board. U.S. v.
Siegelman C.A.11 (Ala.) 2009, 561 F.3d 1215.”) Siegelman Z&ARwa by - #E400 R AR ILE L 3E

SREVETE - B EL Y o HE AN A E R EIE -
02 18 U.S.C.A. section 1343 (West Pub. Co. 2009) (“Sufficient evidence established that mortgage
lenders were not fully informed about financial transactions regarding home purchases, as required to
support defendant's wire fraud related to transfer of money from mortgage lender to title company
handling closing. U.S. v. Baum, C.A.10 (Okla.) 2009, 550 F.3d 1129.”) Buam Z&/AfEs0 5y » FEHEX
AW T SRAMAEHERE SRS S - s BRI SRR EE S
FERENEIHIIT Ry » pRILER(ERFERTE -
303 United States v. Munoz, 233 F.3d 1117, 1135 (9th Cir. 2000) (holding “defendant's reckless
indifference to the truth or falsity of a statement would be sufficient to establish specific intent under the
mail fraud.”); United States v. Hannigan, 27 F.3d 890, 892 n.1 (3d Cir. 1994) (holding the specific intent
element under mail fraud may be found from a material misstatement of fact made with reckless
disregard for the truth).
304 United States v. Carlo, 507 F.3d 799, 802 (2d Cir. 2007) (holding defendant was aware of a high
probability that the information were false, but consciously avoided confirming that suspicion.); United
States v. Svoboda, 347 F.3d 471, 480 (2d Cir. 2003) (holding knowledge consciously avoided is the
legal equivalent of knowledge actually possessed).
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305 Criminal Resource Manual 958: Fraud Affecting a Financial Institution. From the website of United
States Department of Justice, available at: http://www.justice.gov/usam/criminal-resource-manual-958-
fraud-affecting-financial-institution (last visited: 07/20/15)

306 United States v. Pelullo, 964 F.2d 193, 215-16 (3d Cir. 1992) (holding if the statute provided for an
extended limitations period where the financial institution is the object of fraud).

30718 U.S.C. section 20. The financial institution defined statute provides:

As used in this title, the term “financial institution” means—

(1) an insured depository institution (as defined in section 3(c)(2) of the Federal Deposit
Insurance Act);

(2) acredit union with accounts insured by the National Credit Union Share Insurance Fund;

(3) a Federal home loan bank or a member, as defined in section 2 of the Federal Home Loan
Bank Act (12 U.S.C. 1422), of the Federal home loan bank system;
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a System institution of the Farm Credit System, as defined in section 5.35(3) of the Farm
Credit Act of 1971;

a small business investment company, as defined in section 103 of the Small Business
Investment Act of 1958 (15 U.S.C. 662);

a depository institution holding company (as defined in section 3(w)(1) of the Federal
Deposit Insurance Act;

a Federal Reserve bank or a member bank of the Federal Reserve System;

an organization operating under section 25 or section 25(a) [1] of the Federal Reserve Act;
a branch or agency of a foreign bank (as such terms are defined in paragraphs (1) and (3) of
section 1(b) of the International Banking Act of 1978); or

a mortgage lending business (as defined in section 27 of this title) or any person or entity
that makes in whole or in part a federally related mortgage loan as defined in section 3 of
the Real Estate Settlement Procedures Act of 1974.
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308 18 U.S.C. section 1346. The honest service fraud provides:

For the purposes of this chapter, the term “scheme or artifice to defraud” includes a scheme or
artifice to deprive another of the intangible right of honest services.

309 Skilling v. United States, 561 U.S. 358, 130 S.Ct. 2896, 2935-38 (2010) [hereinafter Skilling].

310 Lisa S. Casey, Twenty-Eight Words: Enforcing Corporate Fiduciary Duties Through Criminal
Prosecution of Honest Service Fraud, 35 DEL. J. COrp. L. 1, 52 (2010).

311 United States v. Tuner, 465 F.3d 667,675 (6th Cir. 2006).

312 See Casey, supra note 310, at 52.
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313 Skilling, 130 S.Ct. 2896, 2930-31 n.41. {REEREESFEELES 201 (&()(1) 2 HE » FREA A S
HISEBURFEIELFT - 68 - 7 IRETTEBUTE N 2 Bk B - (% - WHEE  HEA -

B & ~ BAREEBUFEMET - #5818 - 03 - SHettfr@EBUF AR REA - SfEEE -
(18 U.S.C. section 201 provides: (a) For the purpose of this section— (1) the term “public official”

means Member of Congress, Delegate, or Resident Commissioner, either before or after such official

has qualified, or an officer or employee or person acting for or on behalf of the United States, or any

department, agency or branch of Government thereof, including the District of Columbia, in any official

function, under or by authority of any such department, agency, or branch of Government, or a juror”)

314 See McMillan, supra note 239, at 155-56.

315 See McMillan, supra note 239, at 159.

316 United States v. Dixon, 536 F.2d 1388, 1400 (2d Cir. 1976).

317 Sara Sun Beale, Comparing the Scope of the Federal Government’s Authority to Prosecute Federal

Corruption and State and Local Corruption: Some Surprising Conclusions and a Proposal, 51

HASTINGS L. J. 699, 711 (2000).
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318 Hammerschmidt v. United States, 265 U.S. 182, 188 (1942) (“To conspire to defraud the United
States means primarily to cheat the government out of property or money, but it also means to interfere
with or obstruct one of its lawful governmental functions by deceit, craft or trickery, or at least by means
that are dishonest.”).

319 United States v. Rybicki, 354 F.3d 124, 146-47 (2d Cir. 2003).

320 Skilling, 130 S.Ct. 2896, 2927 n.35.

321 See Kobrin, supra note 277, at 781.

322 8killing, 130 S.Ct. 2896, 2927 n.35.

323 McNally, 483 U.S. 350, 356.

324 1d. at 359-60.
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325 Carpenter 484 U.S. 19, 26.
326 |d. at 27-28 (“even in the absence of a written contract, an employee has a fiduciary obligation to
protect confidential information obtained during the course of his employment.” As the New York courts
have recognized: “It is well established, as a general proposition, that a person who acquires special
knowledge or information by virtue of a confidential or fiduciary relationship with another is not free to
exploit that knowledge or information for his own personal benefit but must account to his principal for
any profits derived therefrom.”(quoting Snepp v. United States, 444 U.S. 507, 515, n. 11, 100 S.Ct. 763,
768, n. 11, 62 L.Ed.2d 704 (1980); Diamond v. Oreamuno, 24 N.Y.2d 494, 497, 301 N.Y.S.2d 78, 80,
248 N.E.2d 910, 912 (1969))).
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327 United States v. Sorich, 523 F.3d 702, 707 (7th Cir. 2008). ARZEHKEEFRHERIEE » #{ER
SRR n] Erad PR AR Y - 55— TR - (R A2 2 (R NSCHM A B T3S IR BHIFEER -
EL75ER7 » £F United States v. George, 477 F.2d 508, 509-10 (7th Cir. 1973) ZEth » BEHELERGRE
Zenith Y& TAIEAN R %55 T AR (L ESL4Y - WG DABIFITE BACH - 5% S ey & T
P AFBAHIE Zenith A EHY B TokERBMHHAIAATE - 5 E RAvEM - ARZAR
ANEFERBIVTERR - 2= » £ United States v. Warner, 498 F.3d 666 (7th Cir. 2007) Z=H »
P N 55 Y £ 2B I*”%]Itﬂ*ﬁ“ﬁé’]ﬁﬂﬁ FEFLHREUA R © ([H]onest services fraud cases
come in two types. In the first, an employer is defrauded of its employee's honest services by the
employee or by another...In the second and more common type of case, the citizenry is defrauded of its
right to the honest services of a public servant, again, by that servant or by someone else”).

328 Frank C. Razzano & Kristin H. Jones, Prosecution of Private Corporate Conduct: The Uncertainty
Surrounding Honest Service Fraud, 18 Bus. L. TODAY 37, 41 (2009).

329 See McMillan, supra note 239, at 151.

330 See McMillan, supra note 239, at 157.

31 United States v. Brumley, 116 F.3d 728 (5th Cir. 1997). (“We find nothing to suggest that Congress
was attempting in § 1346 to garner to the federal government the right to impose upon states a federal
vision of appropriate services—to establish, in other words, an ethical regime for state employees. Such
a taking of power would sorely tax separation of powers and erode our federalist structure. Under the
most natural reading of the statute, a federal prosecutor must prove that conduct of a state official
breached a duty respecting the provision of services owed to the official's employer under state law.
Stated directly, the official must act or fail to act contrary to the requirements of his job under state law.
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This means that if the official does all that is required under state law, alleging that the services were

not otherwise done "honestly" does not charge a violation of the mail fraud statute.”)

332 United States v. Panarella, 277 F.3d 678, 692-93 (3d Cir. 2002).

333 United States v. Jannings, 487 F.3d 564, 577-78 (8th Cir. 2007).

33 United States v. Weyhrauch, 548 F.3d 1237 (9th Cir. 2008). (“Because laws governing official

conduct differ from state to state, conditioning mail fraud convictions on state law means that conduct

in one state might violate the mail fraud statute, whereas identical conduct in a neighboring state would

not. Congress has given no indication it intended the criminality of official conduct under federal law to

depend on geography.”)

333 United States v. Bloom, 149 F.3d 649, 655 (7th Cir. 1998) (“Misuse of office (more broadly, misuse

of position) for private gain is the line that separates run of the mill violations of state-law fiduciary duty

from federal crime.”). KZE#4: Lawrence Bloom i 1979 & 1995 F3E (T2 NS E
(alderman) - FAJE NRIZE—HEEAN © #1745 Bloom ##EfR LA FR 4 AV = Komed Health

Center 2_3 AT - s B R BMIRSFBUF R - TIRFBUFZH0E B

FIRER « S CROEDARE AR R - WIRATE Ee ZatFE B HT i G laE - RETR

)\*Uﬁﬁﬁté’ﬂ%&%%ﬁlum FEA (N—ERHEAN) HIHZEHF > 7 H iTRERIL(E R

o FLpt > ATy > AEHEF G > Bloom ZEHUEFRENE H_ LB a(E IR EFEAERAER

Fﬁvﬁﬂéﬁﬁﬁ FIRR ] - mﬁﬁ@r@@éﬁz\% o ZRMER (2015) - CRIEMEEEF EZE &1

ZHIFH BN 2 FIEEF(E () —&@ Skilling v. US Z£ 8155 Bls (S IR SR SR 88 2 2 RUR )
(F Bk 2398 > H 149-150 -

336 See McMillan, supra note 239, at 157.

337 See McMillan, supra note 239, at 159.

338 Skilling, 130 S.Ct. 2896, 2926-27 ( “When one tampers with [the employer-employee] relationship

for the purpose of causing the employee to breach his duty [to his employer,] he in effect is defrauding

the employer of a lawful right. The actual deception that is practiced is in the continued representation

of the employee to the employer that he is honest and loyal to the employer's interests.” (quoting United

States v. Procter & Gamble Co., 47 F. Supp. 676,678 (D. Mass. 1942)).

339 United States v. Frost, 125 F.3d 346 (6th Cir. 1997) [hereinafter Frost].
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3401d. at 352.

341 United States v. Vinyard, 266 F.3d 320, 328 (4th Cir. 2001) [hereinafter Vinyard].

342 1d. at 327-28 (“On the one hand, several circuits have held that the Government “must prove that the
employee intended to breach a fiduciary duty, and that the employee foresaw or reasonably should have
foreseen that his employer might suffer an economic harm as a result of the breach.” (the *“ ‘reasonably
foreseeable harm’ test”)...On the other hand, some circuits have construed the honest services doctrine
merely to require a showing that the employee possessed a fraudulent intent and that the
misrepresentation at issue was material.”) (internal citations omitted).
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(11th Cir. 1999).

3% Vinyard, 266 F.3d 320, 329 (“Under this test, the employee need only intend to breach his fiduciary
duty and reasonably foresee that the breach would create “an identifiable economic risk” for the
employer...the reasonably foreseeable harm test is met whenever, at the time of the fraud scheme, the
employee could foresee that the scheme potentially might be detrimental to the employer's economic
well-being. Furthermore, the concept of “economic risk” embraces the idea of risk to future opportunities
for savings or profit; the focus on the employer's well-being encompasses both the long-term and the
short-term health of the business.”) (internal citations omitted).

345 United States v. Gray, 96 F.3d 769, 775 (5th Cir. 1996). K ZEfV #5452 Baylor K EEERIFAVZ&H
=B R A EERT T > B BIBK BIE ISR ERVERMTRAR - iR s Bk B ] MBS R AR BEBK
B EFTER © sz e AR e B E _EAYRE (BB -

346 United States v. Ballard, 680 F.2d 352, 353 (Former 5th Cir. 1982). KZEWG &R K R 2541/ 5l e
EH S ARIIEAE TR IR £ S 0L SR 2 IR L RS TTZARIG » WL
R TR - IR ORI A R RE B R HIDRY AR Ry - IR A s R B N 25t 5%
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= b E A 5 MeNally Z2 - R & 23 FF AR AT 543 - T T ST 3E <
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349 Sorich v. United States, 129 S.Ct. 1308, 1309 (2009) (Mem.) (Scalia, J., dissenting) [hereinafter
Sorich].
350 1d. at 1311.
351 Id.

332 Skilling, 561 U.S. 358 , 130 S.Ct. 2896 (2010).

353 Black v. United States, 561 U.S. 465, 130 S.Ct. 2963 (2010) [hereinafter Black].

354 Weyhrauch v. United States, 561 U.S. 476, 130 S.Ct. 2971 (2010) (per curiam) [hereinafter

Weyhrauch].

333 Skilling, 130 S.Ct. 2896, 2934. FaE[EIH - {4f5 AN S GEEEA TR I - FERERE

N R PHE MG R E AN Z 2288 (money) -~ fiffsz (fee) ~ iz (commission) ~ [REF
(eredit) ~ fGin (gift) ~ FAME (gratuity) ~ AEY)4L (thing of value) ~ (A HIHHIE
( compensation of any kind) - AJEE Ginsburg MifE Skilling ZZ2 8= B 28] - 8RS

SRR AR e A A AT - (B E RS FERILE - I B E AR FRIARS A

FUE S SEBHEFITASLER 201 f6% - ESEAEF AR AR » M55 1346 (RAE R BIZ M1 7

NEE A EFRIFLEBPIEEERAIETE © 1d. n.45 (“Overlap with other federal statutes does not render § 1346

superfluous. The principal federal bribery statute, § 201, for example, generally applies only to federal

public officials, so § 1346's application to state and local corruption and to private-sector fraud reaches

misconduct that might otherwise go unpunished.”).
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357 See McMillan, supra note 239, at 162.

PR (2002) o (ZEEAFARIE) > #H Cheers FEsEAgnS
http://www.cheers.com.tw/article/article.action?id=5025444 (&2 %H : 07/20/2015) -
359 Skilling, 130 S.Ct. 2896, 2899-2901.
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360 United States v. Skilling, 554 F.3d 529 (5th Cir. 2009) cert. granted, 130 S.Ct. 393 (U.S. Oct. 13,
2009) (No. 08-1394).

361 Skilling, 130 S.Ct. 2896, 2901.

362 8killing, 130 S.Ct. 2896, 2904.
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363 Skilling, 130 S.Ct. 2896, 2904 (quoting Kolendrer v. Lawson, 461 U.S. 352, 357, 103 S.Ct. 1855, 75
L.Ed.2d 903).

364 RIS R I e R BRI 19 AR )iy s E (E (R A RS E SN EhEREF
HIBZLI B A S » B AR BLLY S A S i fs VA EE AR 78 o e - Bt SR bR ga M
HIRRARER AR - S S RERILE T E Ry - B 20 HacwIf o ZIRAIA N EE A+
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MY A BRI H S AR E PR % A E BRSOk AT BE - BT T Ry A TE~2 E st - RIlE%
BT EBRESEEF AN HIUBIEEARE 2 IEEEFER] (due process clause) i
EREE SR o sZIRAIZ HIAER ZKESTH AR E R S M AT T AT ELIERY > W R¥k
SENBITHEE R AL REAVTR B EATE TR (I HER BT AR A B R A T Ry - &
HITHETE3E AR > http:/lawyer.get.com.tw/Dic/DictionaryDetail.aspx?iDT=81700 - ( fx &2
H : 07/20/2015)

365 Skilling, 130 S.Ct. 2896, 2904 (“This Court agrees that § 1346 should be construed rather than
invalidated.”).
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BHYZER] > MFEHE L - McNally ZZAS AR 17 ICZIERE EBIRIE R o B s
FRREHVERES - me ks 1346 fi 2/ D IERLIECZ IERS RIS IEY IR, » Ti7E 280
SRR (S IS IR AR E] - AT RESE & A REY- R EAMENE - 2L > Jy T 4ERT I
Gio s 1346 GRATL M ERVEE - BiFSR S AB IR McNally 28 ARTHI St
PIEvEEE - FEIRE R OFES: - LEME - AREBUCZ BRZEFREYEE =
NP HEARS ST Ry 8 REEIRIVET R ST B » REM A SIS IR ZE
(ES

(4) BUF Bl = AbeE— P ks 1346 % - DIZEIRBUNE BERLEFI=Z
1B AIFEAFN B R ST Ry HBUN IR ER B A 2N A - Eot
McNally ZERVEEES - W ATERIEARLEME EAPE - Tz eI #
SEHRETE G o K 1346 Ry 25 IR FEEIIRETE U2 B ST T £ - BIAEX
RS EVINVILEERT ¢ (E ¥ McNally ZEHZREYEIE - B e ARl
SO FIBUNHE ] 7 B ZE A ZE 0 Ryat (S A s [ L YA Lo B 2 58 - S HY
HESR BRI AR Fy > TR R 2 A AVRE S RIS (S IR T I (E2 4R T
= SR AIREE R T B O E IR TR > A2 — S R - A AHRE
EHIFHE LS > DU BERARTHE RN —2 > Bil s AR el fy B A
PRAGAFFESS 1346 ik - BLMVEHEH B REAYZ AT & T HEE—DHRA TR
i# A FAY%ERE 0 EF Cleveland v. United States 22 JFI=E 5 {4 4 F G B R BHRERS
FERE TR0 o TRAPCRE T - I - B s A RO B R R &% 4 i s
T TETYES 1346 RAVIR I DA -

(5) K56 1346 (FAREIE U ARG BnFIMNTERGTE - BN E R E AT KA
BEREM: R AL o 25 (R B U BERE S eI MR M AFKE RS > A B E S
H1 (fair-notice ) 37 » R &G E#EEF (arbitrary-prosecution ) AYRIRE o FE/N

) B
36 Cleveland v. United States, 531 U.S. 12, 25 (2000) (“[A]mbiguity concerning the ambit of criminal
statutes should be resolved in favor of lenity”) (quoting Rewis v. United States, 401 U.S. 808, 812, 91
S.Ct. 1056, 28 L.Ed.2d 493 (1971).
7 S E SR A EE R DT B SR AN - BEFS = ARE G AE Grayned v. City of Rockford
FHFEpFR ARG TR H N — (B SR A R AR AR LAY - T AR
A ERYT R - BRI ARME T RE G R AR EVEE SMMEEZIARRIE - |
( Grayned v. City of Rockford, 408 U.S. 104, 108 (1972) (“[W]e insist that laws give the person of

ordinary intelligence a reasonable opportunity to know what is prohibited, so that he may act accordingly.

Vague laws may trap the innocent by not providing fair warning.”)) Rt » FIEF(ERIEESTLAELL
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SPEFITTE - WOz AR B EIHITT B — B LR 38 R T Rk (S RS s R - T
HEETILIRERE (mens rea) HYEM: » i — Bl EM A REE A B A
TRIAER-E - ERERETTHIERE - Bl as ARl A s ek E IS B e AT
G B HY B R b - 313 AR5 B AR LR A RS R BT e - S TR A R
McNally ZERiHYZEGIE > AR B RS E 2 AR DURTRA A E 25

=
—

3. IR - ARZEAHEEIARIZR S 1346 ik - MZERLIFE Skilling BH C
Mzs - BB A E BRI - AR A ek d - HETETZE A TR
Hing Bl Rt Skilling NEF#E RALAULA - Zf =B HARLY 2 T
Fp I HZE > (e Skilling 7515 8 T 9 HEILFEE © B RHEEIFNGTEEAR
& o RN > B ETERTGHHE ZOREUZH = N ZBIFRE (side payments)
E Ro il A SIRABGIRICHIEE © N RlEaraE 15 L Skilling P23y =TAFRA ¢
WSS EEFEIOE - RESERETEYCE - REEEIIE > BT S
Skilling 5 JR/Z A IIIEHY © 2R F S = ARE s Ry A 2R TR ZAERI e ATy A 3R
FIR > TR TR T SRR S EE N A TRHNA - DU SeAT
(A SEHLR R B R 2 Skilling HoME IR A A SR TR -

— -~ Black %

(—) FBFR

#7425 Conrad Black = EMIEEFE /N E] (Hollinger International, Inc., NFBEE
MARERE ) HY{TH » #%45 John Boultbee ~ Mark Kipnis ~ Peter Atkinson & A >
REMIBEIRE T A (executives) - EMIEEIREETAF] - FE5=E R HA
TTEATHE TR ERE - O

R S
HIAERRUEE B EAE - H AR RFUE R 2 8 & s A HE A TEY © (Paul H. Robinson,
Fair Notice and Fair Adjudication: Two Kinds of Legality, 154 U. PA. L. REv. 335, 336 (2005)
(“[C]riminal liability and punishment can be based only upon a prior legislative enactment of a
prohibition that is expressed with adequate precision and clarity.”) ) £ Dressler £ 505 » #E S
KNP RI R R B SA A 2R R - HECEAE B B b P RE G BUEE EA FRAITT R Nk iz 51
HEkEIRSR  (JOSHUA DRESSLER, UNDERSTANDING CRIMINAL LAW, §5.01[A], at 39 (3d
ed. 2001))

3%8 Black, 130 S.Ct. 2963, 2966-67.
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IS ARFERE A S8 SO/ =] (Ravelston Corp. ) Ry ZEMAS BPEH TR
&)+ e Black Al S8 5K A B SR 5] 65%H IR © FRE#HEEr Black (£
PERF A EMAREIPEAYER 3 Bty - (BB B AE B SO iR A SIS A BV RSN e ()
1y A] A BRI SIS - 2001 4F > EMAEEIR Z T AE]Z— APC > 420
ERNEIEH (Mammoth Lake ) HY—{R/NEEFTTHEAR » Ryltt - APC A=
HNSE 550 HyrEE o MEREFIEMB BRI =4 N - Bl APC i3 2 53
2% |-2% (noncompetition fees) o 3¢

R B S F R ETF TR EMB R E - EARAFZHEZ
BRI > MR MR BIER Z (S ARG AV REAR - BRI (S AR B EHK
o % Black 3R - EEE MR EMSBEIEERE UHA S ERHE -
MBI BN T AR BEEEATRALHE > 25 T APCENIEAE
FHEERE - T WMEEREE SAEER - SERBIENRIET A A
Ry H CEBHMAHFILZ A% - RS2 N D E % (duty of loyalty )
ST 2 (I P Rt 155 N\ B S R TR MRS (B W% o ELIRE RS2 i (5 PR TS O A T A A
PRIT S B 5 B RS TR

=

EarEEd - i F ARIPUREEAM MRS AN - EREFEHREM

SR » A BREF A EEEZRRBHIN > BUESRILE RR R -

EEFEEBIEE Ry > #iE Black F ARG EAESL APC fEIZEARH—(E/NpRsH: 5
o EERENE > M HEEEMHIAGHEE SCREHAT - MEiEiEiE
TRAOL - HR AR REME RN EE G NETZ AR A ESE 550
EHrEeENE - [FR > R SIARTCAE SCHA /IR E - t/25 AFE
sz (10-K report) Ht o SHA[H: » BEHMOEERE Ay HR A5 S5 R R R SS R

A FHE#HHHHAHE
399 United State v. Black, 530 F.3d 596, 599 (7th Cir. 2008), cert. granted, 129 S.Ct. 2379 (2009) (No.
08-876).

370 Black, 130 S.Ct. 2963, 2967.

371 Black, 530 F.3d 596, 599.

372 Black, 130 S.Ct. 2963, 2967 (“[T]he District Court informed the jury, over Defendants' objection,
that a person commits honest-services fraud if he ‘misuse[s] his position for private gain for himself
and/ or a co-schemer’ and ‘knowingly and intentionally breache[s] his duty of loyalty.’”).

373 d.

374 Black, 530 F.3d 596, 599.
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HEERBHIEASR S EHZ A Y (United States Securities and Exchange

Commission, SEC) - [fli L3S RS EFE IR R 0 B ATR IR < 7

() BFSmm AR R

W R - TR A Skilling Z i REE - EIRINT BB R
ST SIEHIEIITY - A7 TR R S F TR R AR (S IR SR - — e 3%
BB B R (SRS ST R IERE » OB R e A
s FIE] - TR - A0 Skilling € - LR A TS A A B R EE
ERMIET - EERENEEEOAELAREER  MERNERGEEE

bz o 378

KJZE'E Scalia Jz Thomas RIFEREIE RE TR - XEZHE R H—F T
AR A B R 2 B A5l IERERY S AR - (BRI RAE A B S
[EIRBFEHIVEERE R » 24 T EER N ERFS T ERE AT » A
5 1346 BRHUER AR 8 IR R AN ZED < P AREE Kennedy H1F i [EIE
RAERFE  ZUERAASR DIMEEE - (ERELF 2 808 7 Rk s
FEHCREDTRIEHITT BAVHISEE AT - B RS 1346 (bt e & KA R Al
EE 0 HHELEE RS ERE RGP E ST E T EIITR - SiERESTEIE E
FHEARE > AR EREEE LS ABEENIEERFER] - 3%

= ~ Weyhrauch &

(—) B

Weyhrauch Z£ £ 508 R AN B GE AR ENAFER > DUAIRTEIN
FRATE RS T RE RIS AR S F K » i Bruce Weyhrauch J&miBefizir i

HHHH U HHH A H HHHHHHHHHEH
3751d. at 596.

376 Black, 130 S.Ct. 2963, 2970.

377 1d. at 2965.

378 Black, 530 F.3d 596, 599.

379 Black, 130 S.Ct. 2963, 2970.

380 1d. at 2971.
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1

gk A - NARRAE B T hHAn A =] VECO FzaHEAHIREERIAAT » [
ANBAHAE VECO A EPRIRHVEE - Mi#iass BilsmkS RS -

5

#its Weyhrauch EiRANZ A IS VECO A EUEAIAYEEE » 81 VECO /4 H]
[E I A ZERGRARAE A B N ER B MR AL Y & RMEE 28> VECO 4]
i BT AR E SR A B B BT E M 2 (B 28 B0 I — T T S5 B
B - A ERAARER » R HAER AT - 2%

T Z BRI ERAERTEAT > #i5 Weyhrauch gEELEERT VECO A F] EERLRA
SCFF4ET VECO A EERERARHEETH 5 - BN EABREESE KR Z RN
VECO AFIHNEMERIRE - ¥I5pi#i & Weyhrauch J2 7375 #75,2 B fth 1
VECO A =lfigar i B T ik -

—2 o WA - FEFEIIRHVASBE R B P MERY R
T E AP AL AN AR R T ABESE R AR AL AV AR L - BRI T HIERAREIT
P EME Weyhrauch S E(EABIAZREZEAVBE LA HE -

EaFET > FEIUEAR ARSI AR - SRR 1346 [RAVELE B
ok (5 AR S ECE LS — AR R R A AR B > DRIFESE AN 75 52 R LS A
FITT Ry A ERONERUE » s E AR o PhE Weyhrauch KR - w5
i AB RN FIE S B - R RS AR EH AR B SR EA e
ae A S R NUEFTUE VA B ES © B s Al I 2009 AT #
Weyhrauch HYHREE - 5 AR R AT E THESR -

(Z) Bt mABe AR R A%

BrFl s AR e — 2 TS ARy A% - 0 H 3 AE Skilling ZZL11% - A
T fETZE LIRSS 1346 ek (S I IRV AR - B R BERR T USRS B4
EZRHIIEIE © 28I > BEFS i = A e A ZE AT B Y 55— (8 B K R — 35 i
BSE RIS AE B R BB NS T AR UE M - WoRFRRE RE -
. S
381 United States v. Weyhrauch, 548 F.3d 1237, 1244 (9th Cir. 2008), cert. granted, 129 S.Ct. 2863

(2009), vacated and remanded, 130 S.Ct. 2971 (2010).
382 1d. at 1248.
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2011 £ 3 A 14 H » FEFEEBHAGEE Weyhrauch [RAREECHEER (unregistered
lobbyists ) AIE > fZZ B RI& I HSMEIRSTERR 2 3FE0 -

&l ~ & Skilling Fk#HX

R - EFETE = HRSE WorldCom. ~ Tyco A EIEIATT RHVZEMT:

e & P At S A AL B IR B E A B T » BRI FR =& le(E Skilling
ZE TR EE 1346 RAVINTEMERTRE - BIE{IFH A BABAI{ERYILE - 2010429
H 28 H - EZEIEAEHE | B iR £248 & Lanny Breuer @ e B & B AE 1AL
" RERR IR E (L EEREFIRTR - T RIS TR B E SN ~ #TT ~ BRFR A
B EEI8E ST ) ™ o Breuer Ay - WANER " EEIEMIE MR, 0 (HE2
"B T EFENEARDE RN SR S EE o WA SRS Z R s
ZERUE © FEEIBHFBIEIES 208 fk ) % -

HH > 2#lREEZE S T Patrick Leahy 2% " sl(SIRERIEEZ |

(S.3854 - Honest Services Restoration Act) > {ZFTHFFSIHIEILAVFEIRIE - BEIR

BrFE = AT Skilling ZZHHERREY - AEFTRALEFT I gE 3 Y H HASZ A
TERTE T DA ST o HNE A

L =B AR FAFRBEp AL S atF 08
2. 2R FARFABBF AP AL I FAEIE

TRIB A A 2 TE

: FHAEHAHHHHS

383 See McMillan, supra note 239, at 168.

384 See Honest Services Fraud: Hearing Before the S. Comm. on the Judiciary, 111th Cong. (statement
of Lanny A. Breuer) (“[R]estore our ability to use the mail and wire fraud statutes to prosecute state,
local, and federal officials who engage in schemes that involve undisclosed self-dealing”),

available at: http://www justice.gov/criminal/pr/testimony/2010/crm-testimony-100928.html  (last
visited: 07/20/2015 )

385 1d. (“[R]ely upon the mail and wire fraud statutes”, “in order to define the scope of the financial
interests that underlie improper self-dealing, the statute should draw content from the well-established
federal conflict of interest statute, 18 U.S.C. § 208.”).

EERNT3
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HEIBFL? EFA R B A2 dRp A2 a3 L ¢
ProsEFSEES TLRAGA AR F A R LA A B PN

/\qé»?.-}‘ﬁlf’f’fi—‘féé'i i%]féé"é\?jjﬁ'ﬁ”uzgii\,;&@,\ng
FAZHERBAASET L CFA LB pES LB LR
AP EFACNEFEARFHLEPAPDTEF A D AB P F A
HH B A fER “E“‘%‘QL? s R TEY 5000 & E & 00 b2 gAIE

FHHAAHHAFHA

386 Honest Services Restoration Act - Amends the federal criminal code to expand the definition of
\"scheme or artifice to defraud,\" for purposes of fraud offenses, to include:

(1)
2

a scheme or artifice by a public official to engage in undisclosed self-dealing; or
a scheme or artifice by officers and directors to engage in undisclosed private self-dealing.

Defines \"undisclosed self-dealing\" to mean:

(1

2)

performing an official act to benefit or further a financial interest of the public official, a
spouse or minor child, a general partner, a business or organization in which the public
official is serving as an employee, officer, director, trustee, or general partner, or an
individual, business, or organization with whom the public official is negotiating for, or has
any arrangement concerning, prospective employment or financial compensation; and
knowingly falsifying, concealing, covering up, or failing to disclose material information
regarding a financial interest as required by law.

Defines \"undisclosed private self-dealing\" to mean:

(1

2

From the

performing an act which causes or is intended to cause harm to the employer of the officer
or director and which is undertaken to benefit or further by an actual or intended value of
$5,000 or more a financial interest of the officer or director, a spouse or minor child, a
general partner, another business or organization in which the officer or director is serving
as an employee, officer, director, trustee, or general partner, or an individual, business, or
organization with whom the officer or director is negotiating for, or has any arrangement
concerning, prospective employment or financial compensation; and

knowingly falsifying, concealing, covering up, or failing to disclose material information
regarding a financial interest as required by law.

website of CONGRESS.GOV, available at: https://www.opencongress.org/bill/s3854-

111/show (last visited: 07/20/2015).
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BEZN - AR E G A BB EEZEGNEEMGSEES - TR
AVHEIAR 1 R IDA BT B LAE VA — im0 RE AN FAR:
g £ EE S 2 E BB A A B BUERLA -

=i F®K
F-B BRZHIR ORI

LN E PFENEREERER - AEZ KLU —A o E SR —K%
Adelphia ~ Xerox ~ Global Crossing ~ Lucent ~ Qwest ~ Rite Aid Z/\E] » 4740
W BAT BRSSP > WorldCom B 15 22 ZEMR 85 12 1Y Nl H & 251
7 BEEES IS THHEARE » EAIEBE AT SR o %R 7 RS
FEEERE R RGO FIE]ESR H EUE ERVERTT » BRI EDAERR 200255417 T
NEIFERR /N (The Corporate Fraud Task Force ) » 3%/ NaH 2 FH S5 ER B FO R
fazidif (Deputy Attorney General ) #E(EASEA » MIHEILE FHAVEBHE
&S SRS ~ A SRR & - F DMEE ST E SR IR 2 550
FEEAEE - FF > BEg@EE TP EEZE (Sarbanes-Oxley Act, SOX) » 3%
EEFERER = B WS UEESRETEIT A 2R SIRE B0 B
B REFIU IR I S B S8 E — BRI TR S = ml R 204 A HIGE 5 25
= BREFENZEEE (American Sentencing Commission ) {E5 ]I E 2
CIVAEIE= - PNwa (=i =viill b

PRI BE[EIRS WA IMEM AT RE NET ZARBNIRSAT -
PIEF CaseyHIIFEH » ABASE{T/AH (public company) HAZEEHEBAIA - 1)
RAH — BB FRIE RERER RS - — AR mETE T T RAIEZEH
A B REEANE - (BB HEREL (shareholder litigation) {F T

HHHAHHAHHH

388 See McMillan, supra note 239, at 177.

FOPARIEE (2009) o (EREEVETITREATET (JBIR) AURIgETT=0) - (RhEEALIRE
SRR S - hEET )  H 28 -

ORRIE (2009) » (DURIEESFELE Ry b 2O A B— DU A B S A S B E ZE R AV B RIS
BB o GERSERIMEURE AR e e S — R T2MIT) - H 8-

31 See McMillan, supra note 239, at 177.
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BT Rt R B ANRERE > RN RZBRAATHRA - £ 22 REEg
(U.S. Chamber of Commerce ) HYEF A& EEEAHFPREUHIEAVFIELTEL © ite
HZEREFAFEEANESS > K EAEEEEERTE  EEAF 2R
T ERERERB TR - PR 2B R E A ESKilling A 2 W2 2 -
DIUHSETHRAE B BT NBRET LR BRI T B MR AREE R <2

SLEH NIRRT TE - BRT R R -

¥ - B Skilling % )it 8 e

Bl e A e aE H Skilling ZEHIT R30S R s F AR A s PR 4 7 PP R AT ]
FORVIETE - e RF IR A > BRI HESRES 1346 RIEN AT - 1]
REFER E N LISRBI A TR H B IE R IR E R R Al R A B R (FRk fi
BURAIHIEERE > PHER R S AR TR ARF L & B MR - L RlE R
TR EARIRUE AR IERE

B2 Wagoner 505 » Skilling ZEHR R E(EZ BN 1346 [REE BV
R MR BRI S IR G IR A > S T RE (A 0 R AR e (a1 DAY 2B
FH 2 3 (S IR G S F IR R R HI 2 BIHRE » BI RoRIEFE A FRACS) (self-dealing )
FeFl%:7E1%€ (conflicts of interest ) HYZEfF: o it A RAEEFy » BE Lg%
BAOEEENES L 885, (Pmoney or property*) EUf (S
A, o R o BRI B BINES 1346 (RATTE TS FER ] - o]
F5 1341 ~ 1343 (EHUE - DU AR IEHILLINYETS - BIEREE RS
FOFZR 255 - %L > 2255 McMillan HIFE R > SRS IR TG R &m0 #
E— R R E BT EEIGRAVFIES - HISCERR T RIS AR B I
SR TG R L RS EE A > BUERL N EsR e s 2| - 281 > FER

HHHAAHHAHHH

393 See McMillan, supra note 239, at 178.

4 FERATEEE 364 -

3% Nicholas J. Wagoner, Comment, Honest-Service Fraud: The Supreme Court Defuses the
Government’s Weapon of Mass Discretion in Skilling v. United States, 51 S. TEX. L. REv. 1087, 1130
(2010).

3% Iris E. Bennett et al., Honest Services after Skilling: Judicial, Prosecutorial, and Legislative
Responses, 11 CRIM. LITIGATION 1, 3 (2010).
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ERHE o BT R N R IERS IR 2 - A INEERiH » S8 E
HAEEE T AR ER » Bl Bty bEIAE <

B b ERER ISR T B—EPAERE A _ EAEERE L BT A
A E IR B B ERIRTR - NS T AR RSP E R & EH 8 HY AT RE
M - 515 Beale fILa¥ - HEZRIARHARBE Skilling 2855 = HR T - L i {4
IREE A T REtEy - B N IRE I RIVE - Bl asEhi Mg as i E
AREEEREE - S EEEEE G 1346 e A BNE ARt

PUEIEZ - 3%

SN > kSRS TECE M E R IERE - P dr A A R —
N5ERE > HEFHEEZRALKERER FSEERENNE  GEREE
FLEFHERE RSB A IS AR KBS FISHE (overcriminalization ) %45
SRR E YRR > 1F Skilling Z25E = AL TP AR LB (SRR -

HER L AEZEE ARG RETEIAIRRIL - IRAERTT B A Rz
HARES R BT Z BT IR - (2S8R HYESE - ROEE Scalia fEAZEA[H
ERETHEES > ACLHEABE Rl (G IS EAVERE - WARGE T Rid
U2 FERS S EHOR BT - R S AR 2 BOR R Y HEsR B AR
1% - B2 Beale JRaE Ry  FATRIRSCHIMARE - W/H B E SRRy ARV AT LU
% [H BRSO RIS » TAZE AR Th & 22 28 P A BIE A0S S
SRRSO SR AR - (IR SRR AT S - AL B Rl Rl E IsEE
HRHVE 2 > &% McNally ZEHR 7 [S15E - NEEEREL McNally ZEZDIRTHYE# R
i (ERARFEHR S > HEE L > McNally ZEDIFIHVE B RFLE(E R

RHHAAHHAHHA

398 Sara Sun Beale , An Honest Services Debate, 8 OHIO ST. J. CRIM. L. 251, 271 (2010).

¥ RIEE Scalia £ Sorich ZREEREPHIZER © AR —MIRFIFERIE RS THEkR
BRI ERN],  WEERNWA GEN - EfFmE SRS S B4 BN REEL
TEH A S NE S BRI TT R T A A& ~ IR - AF#ITR ) - See
Sorich, 129 S.Ct. 1308, 1310. (“Without some coherent limiting principle to define what ‘the intangible
right of honest service’ is, whence it derives, and how it is violated, this expensive phrase invites
headline-grabbing prosecutors in pursuit of local officials, state legislators, and corporate CEOs who
engaged in any manner of unappealing or ethically questionable conduct.”).

400 Spe Beale, supra note 398, at 271.

401 gkilling, 130 S.Ct. 2896, 2939 (Scalia, J., dissenting).
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BEFHVEIE - BB R SRS B R EZEAVIET - BlAEE Z S I
FREPH AR g FIR 2+ = HREEE - B RS HIESS 1346 RS IR EFIL
ZEEHESY o M RS AR R AR AT B E R EERT (R E SR
HERMES LRI Z & - 4

$Z P ok

I

FERIEHEREm L - BEAE B LG IRBGEE > BRAFBE NET 23
FHTRIHEEE - EARAFERE - B2 Skilling AR IERZ AiTE t&
BEZEERBIIT R > FUREANEE SRR ST - —ERMEAER
PR RIS amiviL i - % B2 Moohrsl Fy » TERFFIIABEE 1346(F 1 E T
BIZRERBIT R G ROIESE - (HEEAEE IR T ECE A R =
FEFIEVIETRS - 17 B ABITT Ry B ZIARERVIUIRIT R - ** B2 McMillan

pody > BITREVE EHRN AR RBEAREARE - £RFR(LAVFE) LN
EHEH - MAESKlingZEE=HPR 2% - FERISEEEAREE REDTE A ERE -
ok HLA Sl s Al k(S IR S E R RE e A e 8 - AR HAE VA E
o B RGRE IR BSAVIT R S0t R R A RHY - (BRIBEAE - FHEEARIET
AR B SRR ESIVIT R ELATAFIS 7 AR B R IR B AR VEE AR A F &
HACKRENRVE » SR ARE TR ERN AT AT M S XazafH ] ? 58
B H ANREEENHERER - MEFREREL SIRAE &7 AFFETIRA
BRI > EGREIIEENEE -

HR S 1346l BEHISCE R " akEIRE - REEsiB R E BRIy
M W E RS HER S - (BRI T 2 R RA LIRS DL R AN TEE
M o B335 Caseyt fy > AESKIlling ZEFIRIERAT - #EZRER 1346 (R MUE M ARIEE]Z
sEFH o EARE—fCET R R B AT LAY FR S Y A R I A e R Rk (S AR S5 ERR - 1T
ek 5 AR S B SRR AL A REE - PR&ET B\ S A RIS E RS Rt R 218
1 - 28I > A TERE RARTEER - WIRATE 2Rt B E R A e R R (S s E

FHHAAHHAHHA

403 See Beale, supra note 398, at 271.
404 Geraldine Szott Moohr, Mail Fraud Meets Criminal Theory, 67 U. CIN. L. REV. 1, 15 (1998).
405 See McMillan, supra note 239, at 181.
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HR - IEEES o BT SR R L B SRS E IS Y 2Rt s o (TR
— LR ZER S - B DA - MRS A FREE - BRE i i
L BEAVE b RARZL BN E H#EME (prosecutorial discretion) -+ ZAHE A & HAY
00SkillingZE 7 - it AR 5w IR A A B PR 4 7 8 R U2 WA RS BB 17 5
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407 Samuel W. Buell, The Court’s Fraud Dud, 6 DUKE J. CONST. L. & PUB. PoL'Y 31, 39 (2010) (“(1)
the deceived party had an expectation of receiving the relevant information; and (2) the law should deem
that expectation (a) reasonable, because most of us would have had the same expectation, and (b) worthy
of remedy, because it will be useful to encourage disclosure in this setting or the failure to have provided
it is blameworthy for imposing or risking undue harm.”).

408 W. Robert Gray, Comment, The Intangibel-Rights Doctrine and Political-Corruption Prosecutions
Under the Federal Mail Fraud Statue, 47 U. CHI. L. REV. 562, 578 (1980).

409 See Coffee, supra note 155, at 123-124.
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411 See Coffee, supra note 155, at 168.
412 See Coffee, supra note 155, at 169.
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(7 U.S.C. section 2009cc-14(b) provides: It shall be unlawful for any officer, director, employee, agent,
or other participant in the management or conduct of the affairs of a rural business investment company
to engage in any act or practice, or to omit any act or practice, in breach of the fiduciary duty of the
officer, director, employee, agent, or participant if, as a result of the act or practice, the rural business
investment company suffers or is in imminent danger of suffering financial loss or other damage. )
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