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ABSTRACT

As the era of internet comes, cyberspace has become a part of our living space. The
digitalized internet increases the speed of information flow, and, as the nature of
internet, conflicts with the monopoly character of copyright. In light of such conflict,
this thesis tends to analyze whether the expansion of copyright in real world and the
legislative direction toward internet are justified under the perspectives of history and

our constitution.

In Chapter II, the thesis first explores reasons and theories of copyright protection and
subsequently introduces different possible constitutional basis of copyright.
Nonetheless, the thesis considers that merely sharing some similarity is not sufficient
for us to conclude that copyright is a branch of constitutional human rights. The
nature and historic relation between each human rights and copyright merits further

study.

In Chapter III, through exploring the origin of copyright system, this thesis finds that
copyright was created for censorship by governments in different nations. Following
the appearance of democracy, the purpose of its regime has been transformed to
encourage learning and creation through the limitation of “right holder” and “terms”.
With this finding in mind, we may review the regime of copyright in light of
constitutional laws. From the historic point of view, copyright does not derive from
any kind of human rights; it even contradicts with some of them. As a consequence,
the copyright may be discovered as being covered in the R.O.C. Constitution by Arts.
166 and 167(fundamental national policy), as well as Art. 23(restrictions upon human

right’s restriction). Despite that we could incorporate copyright into the public

III



policies in the orbit of constitution, whenever copyright is in conflict with some types
of human right, the proportionality test must be applied to examine the

constitutionality of copyright law.

In Chapter IV, the thesis examines what justifies the application of copyright law in
current real world. After a close examination of the development of our copyright
legislation, this thesis argues that the expansions of copyright regime constitute
unnecessary restriction upon human rights under constitution. The unnecessary
expansions include continuing extension of copyright terms, enlarging scope of
copyright’s objects and contents, using of criminal punishments, and etc. These
expansions gradually remove the limitations of “right holder” and “terms” upon
copyright, which are indispensible in copyright law; now copyright goes back to the

uncontrolled state before The Statute of Anne of England.

In Chapter V, the thesis points out possible difficulties when applying copyright into
cyberspace. Relevant issues lie in copyright’s theory, constitution, and enforcement of
law. Theoretical speaking, taking into account of the facts that internet offers many
new incentives for creation and that digitalization decreases huge amount of copying
cost, the conventional incentive theory can no longer provide justification. In terms of
constitutional law, the thesis considers that internet is global and it would be odd to
allow national copyright to govern global information flow. Finally, when enforcing
copyright law by different nations, it is almost impossible to overcome problems of
choice of law and jurisdiction. Confronting these issues, our legislators choose to
enhance the protection of copyright holder instead of adopting less restrictive
alternatives. It runs afoul of constitutional safe guards. In the end, the thesis divides

the behavior of internet users into seven usages. Having identified the relevance of

10Y



each usage to different concept of space, the thesis develops corresponding limits of

copyright law vis-a-vis each usages.

Through analyzing the appropriateness of continuing expansion of current copyright
law from the perspective of history and constitution, the thesis expects to reconcile the

copyright system with the integrity of internet in our living society.

KEYWORDS: freedom of speech; free flow of information; copyright; internet;

cyberspace; globalization; national fundamental policy
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* Sharon E. Foster, Invitation to a Discourse Regarding The History, Philosophy, and Social
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> See, e.g., Margaret Jane Radin, Property and Personhood, 34 STAN. L. REV. 957 (1982); Id.
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% Martin A. Roeder, The Doctrine of Moral Right: A Study in the Law of Artists, 53 HARV. L. REV. 554,
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PROPERTY LAW 40-41 (2003).
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1 U.S. CoNST. art. I, § 8, cl. 8 (“To promote the progress of science and useful arts, by securing for
limited times to authors and inventors the exclusive right to their respective writings and discoveries™).

2 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984).

! Id. at 429 (“The monopoly privileges that Congress may authorize are neither unlimited nor
primarily designed to provide a special private benefit. Rather, the limited grant is a means by which an
important public purpose may be achieved. It is intended to motivate the creative activity of authors
and inventors by the provision of a special reward, and to allow the public access to the products of
their genius after the limited period of exclusive control has expired.”).

2 Mazer v. Stein, 347 U.S. 201, 219 (1954).

» Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 558 (1985).
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> PAUL GOLDSTEIN, COPYRIGHT’S HIGHWAY: FROM GUTENBURG TO CELESTIAL JUKEBOX 10-11(Stan.
Univ. Press 2003) (1994) ; Paul Goldstein T » Z /A58 (2000 ) » (3 G [F— @Hjﬂﬂrlﬁ_fﬂﬁw*
O (e ) - 12324 {30 T
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27 U.S. CONST. pmbl. (“We the people of the United States, in order to form a more perfect union,
establish justice, insure domestic tranquility, provide for the common defense, promote the general
welfare, and secure the blessings of liberty to ourselves and our posterity, do ordain and establish this
Constitution for the United States of America.”).

2 U.S. ConsT. art. I, § 8, cl. 8 (“To promote the progress of science and useful arts, by securing for
limited times to authors and inventors the exclusive right to their respective writings and discoveries™).
% SIVA VAIDHYANATHAN, COPYRIGHTS AND COPY WRONGS, New York University Press 22-23 (2001 ) ;
Siva Vaidhyanathan 3?” f@’t‘ ' [,%‘ (2003) » (G (A REE ZE— F}lﬁﬁﬁ_ﬁr il R ﬂ:‘J‘f‘HlH
L 133 (i S SV

0 VAIDHYANATHAN supra note 29, at 23 ; Siva Vaidhyanathan » {3 29 » F134 -

U purE S SRR fi n’?FJ » 2 FlDotan Oliar, Making Sense of the Intellctual Property Clause:
Promotion of Progress as a Limitation on Congress’s Intellectual Property Power, 94 GEO. L.J. 1771,
1781-1784 (2006).

32 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT VOLUME 1 1-31-1-34 (1963).
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3 Graham v. John Deere Co., 383 U.S. 1, 5-8 (1966).

* See Lawrence Lessig, Copyright's First Amendment, 48 UcLA L. REV. 1057, 1062 (2001).

3% Graham v. John Deere Co., 383 U.S. at 7.

3% See Edward C. Walterscheid, “Within the Limits of the Constitutional Grant”: Constitutional
Limitations on the Patent Power, 9 J. INTELL. PROP. L. 291, 326 (2002)

M3l P Madlsonp&Pmckney”"ﬁE FURHIA R » P ﬁ’ﬂ*krﬁﬁn E ey
it == ﬂu 37 fIEJJ; HH\@%“‘P =N IR ﬁi—{nilfﬁ [N u@ﬁ{ﬂv rtjjif[g\
SRS (R » BT Madlsonp&Pmckney””’T?HlJl ?{HI[& :p ?’y@[ﬁ&ﬁ«ﬁj =T
?fi’]?ﬁ_ﬁr E & (FE(l |/5<1~ ﬁz? be ) FHF}’W 1YW - 22 Fl0lar, supra note 31, at 1776-1777.

¥ See Lawrence B. Solum, Congress's Power to Promote the Progress of Science: Eldred v. Ashcroft,
36 Loy. L.A.L.REv. 1, 14-20 (2002).

B PFEFNEY S5 ;JFJ' ) ‘ifEi Oliar, supra note 31, at 1783-1784.
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40" See Malla Pollack, What Is Congress Supposed to Promote?: Defining “Progress” in Article I,
Section 8, Clause 8 of the United States Constitution, or Introducing the Progress Clause, 80 NEB. L.
REV. 754, 755 (2001).

' See Edward C. Walterscheid, Conforming the General Welfare Clause and the Intellectual Property
Clause, 13 HARV. J.L. & TECH. 87, 123-25 (1999).
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2 theaton v. Peters, 33 EJ S. 591 (1834).

* Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53 (1884).

©Id. at 57-58. P91 > g R (EMEIEED T (= (author) YU - RS SPAlE -
* Higgins v. Keuffel, 140 U.S. 428, 430 (1891).
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47 Id. at 430-431.

* Bleistein v. Donaldson Lithographing Co., 188 U.S. 239 (1903). S 74 % fluff=srze 547 » i 2 [l
Marci A. Hamilton, Farewell Madison Avenue, 16 CONST. COMM. 529 (1999).

9 Id. at 249-250. [l APORL o VE B FEHORLED R 00 HEEIH R (= -

3% Mazer v. Stein, 347 U.S. 201 (1954).

1 Id. at 219 (“The economic philosophy behind the clause empowering Congress to grant patents and
copyrights is the conviction that encouragement of individual effort by personal gain is the best way to
advance public welfare through the talents of authors and inventors in ‘Science and useful Arts.’

Sacrificial days devoted to such creative activities deserve rewards commensurate with the services
rendered.”).
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SRAVE i B T 1984 2 19 Sony Corp. of Am. v. Universal City Studios, Inc. 0K 10 3k
1 F R SETHE | Wheaton v. Peters ]| FPrif o 5 ['SHERLEF IR ARl NI
L~ 2 RE B o R TR R AR TSR 1202
R BRI 8 o (el R fRls o R 2 HU Al (public domain)#TE
PR (R P IROT o T R Al E o (e - S Y
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*2 Goldstein v. California, 412 U.S. 546 (1973).

> Id. at 553-555.

% Id. at 555 (“The clause thus describes both the objective which Congress may seek and the means to
achieve it. The objective is to promote the progress of science and the arts. As employed, the terms ‘to
promote’ are synonymous with the words ‘to stimulate,” ‘to encourage,’ or ‘to induce. To accomplish its
purpose, Congress may grant to authors the exclusive right to the fruits of their respective works. An
author who possesses an unlimited copyright may preclude others from copying his creation for
commercial purposes without permission. In other words, to encourage people to devote themselves to
intellectual and artistic creation, Congress may guarantee to authors and inventors a reward in the form

of control over the sale or commercial use of copies of their works.”).
> Id. at 556-558.

% Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984).
*7 Id. at 430-433.
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% Id. at 429 (“The monopoly privileges that Congress may authorize are neither unlimited nor
primarily designed to provide a special private benefit. Rather, the limited grant is a means by which an
important public purpose may be achieved. It is intended to motivate the creative activity of authors
and inventors by the provision of a special reward, and to allow the public access to the products of
their genius after the limited period of exclusive control has expired.”).

* Id. at 429.

% Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539 (1985).

*' Id. at 556-557.

% Id. at 558.

28



RARA] » 0 R (R E I RUEEE [ (E 0GR B ) (idea/expression
dichotomy) = FTHL OV - N HAR A
BRI SPGB R E 4T

INEE 1 ﬂwE A YRR T i(free flow of information)= < (A 1/ ]
OB IR i -

= R S ﬁ”é[ﬁiﬁ-fiEtifﬂifiaﬁrEﬁ§ﬂ§$if&$$?JEf@ﬁﬁ#%g%%ﬂg s FLT 1991 # Y
Feist Publications, Inc. v. Rural Tel. Serv. Co.**~ % = = 51y O’Connor 3 f{
AL [FIHCL IR LT SRR T T (writings) T POkl M50
f/[‘ VB FIFIES i S A RS 5 1 Vs W T (author) FI TSRS,
(ERAIEE o CPBERE S VRAIE (Originality)y s R (EARIER IS 0 [
W (B AR ?Jt — 1% Burrow-Giles**=2 The Trade-Mark Cases® {&
BRI o SURCRLHR im;%'g?llﬁ*’@lﬁ\%f YZ4 & T ((touchstone) o [fij =
FUTERIF > #9180 53 L1 518 (facts)== 51 8 IVAE i (factual compilations) & fji | {
BRI > ) T (EE AR AL s l’%iﬁiﬁu"ﬁﬁﬁfﬁb#lﬁ?%ﬁ ’
ii{%ﬁﬂl’ﬁﬁ«‘%&éﬁﬁﬁ%ﬁw [ R O A [0 PRI 2O E (e

e E (¢-Harper & Row™~ FfiE~ A Jiﬁf[ﬁ'ﬁiﬁfﬁ‘(ﬁF;Lﬁl)é’f?%ii_ﬁ@@a
53 0 B R AL Y TRy > PER R (e R I ERL T L”;ygu CriiSE iﬁ;

yf—r;ﬁ Ea=l Fljﬁjﬁnp; o B :‘J*F’—‘ = FIAY %]E@’F’gﬁi 3 (e S VL#TJF
A A Eﬁfﬁ’%ﬁ[ = R A i R FRIT S

[F(“copyright assures authors the right to their original expression, but encourages

3 Id. at 559-560.

6% Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340 (1991).

5 Id. at 346.

% Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53 (1884).

%7 In re Trade-Mark Cases, 100 U.S. 82 (1879).

6% 499 U.S. at 346-347.

% Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539 (1985).
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Irrelevance of Creativity: Feist's Wrong Turn and the Scope of Copyright Protection for Factual Works,
111 PENN ST. L. REV. 267 (2006-2007).
7> Eldred v. Ashcroft, 537 U.S. 186 (2002). S 4 % iU=3¢ » [i* 2 fL{[I Richard A. Posner, How
Long Should A Copyright Last?, 50 J. COPYRIGHT SoC'y U.S.A. 1, 1-2 (2003). H 284 F i 5 (2
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Burrow-Giles Lithographic Co. v. EAFEH T [ (writings) R EL T Y 22
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8 Id. at 204-208.

? Id. at 218-219.

%0 Id. at 229-220.

8! Id. at 221 ("The First Amendment securely protects the freedom to make-or decline to make-one's

own speech; it bears less heavily when speakers assert the right to make other people's speeches. To the
extent such assertions raise First Amendment concerns, copyright's built-in free speech safeguards are
generally adequate to address them.”).
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21 FLA. J.INT'L L. 171 (2009); CHRISTOPHER MAY & SUAN K. SELL, INTELLECTUAL PROPERTY
RIGHTS: A CRITICAL HISTORY (2006); SUSAN K. SELL, PRIVATE POWER, PUBLIC LAW: THE
GLOBALIZATION OF INTELLECTUAL PROPERTY RIGHTS (2003); MARK ROSE, AUTHORS AND OWNERS:
THE INVENTION OF COPYRIGHT (1993).

17 ﬁﬁll /Tt 2 b LY JOHN GANTZ & JACK B. ROCHESTER, PIRATES OF THE DIGITAL
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A [l LYMAN RAY PATTERSON COPYRIGHT IN HISTORICAL PERSPECTIVE 114-134 (1 96%

20 }fﬂ:?&% I L. Ray Patterson & Craig Joyce, Copyright in 1791: An Essay Concerning the

Founders’ View of the Copyright Power Granted to Congress in Article I, Section 9, Clause 8 of the

U.S. Constitution, 52 EMORY L.J. 909, 914-915 (2003). Accord Howard B. Abrams, The Historic

Foundation of American Copyright Law: Exploring the Myth of Common Law Copyright, 29 WANE L.
REV. 1119, 1134-1136 (1983).
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21 Srva VAIDHYANATHAN, COPYRIGHTS AND COPYWRONGS: THE RISE OF INTELLECTUAL PROPERTY AND
HOW IT THREATENS CREATIVITY 37-38 (2001). f[1<¥ #5532 [l Siva Vaidhyanathan > [@ e
(2003 ) - (F (ARG AR A AL E L S B  FSS rpe 17 -
22 VAIDHYANATHAN, supra note ZY at 38.
» 14 Car. 2, c. 33 (Eng.)
** Abrams, supra note 20, at 1137.
2 YFF%%‘EI Patterson & Joyce, supra note 20, at 916-917.
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*% Karl-Erik Tallmo, The History of Copyright: A Critical Overview With Source Texts in Five
Languages (a forthcoming book), http://www.copyrighthistory.com/anne.html (last visited Aug. 12,
2010) (“An Act for the Encouragement of Learning, by Vesting the Copies of Printed Books in the
Authors or Purchasers of such Copies, during the Times therein mentioned.”).

27 j@?ﬁ[ FI Patterson & Joyce, supra note 20, at 919-918; Abrams, supra note 20, at 1139-1140.

2 Tallmo, supra note 26 (“Whereas Printers, Booksellers, and other Persons, have of late frequently
taken the Liberty of Printing, Reprinting, and Publishing, or causing to be Printed, Reprinted, and
Published Books, and other Writings, without the Consent of the Authors or Proprietors of such Books
and Writings, to their very great Detriment, and too often to the Ruin of them and their Families: For
Preventing therefore such Practices for the future, and for the Encouragement of Learned Men to
Compose and Write useful Books; May it please Your Majesty, that it may be Enacted, and be it
Enacted by the Queens most Excellent Majesty, by and with the Advice and Consent of the Lords
Spiritual and Temporal, and Commons in this present Parliament Assembled, and by the Authority of
the same, That from and after the Tenth Day of April, One thousand seven hundred and ten, the Author
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Py El’?ﬂELﬁj[JEfﬂéﬁ' k3 (Efli(statutory copyright) o *°

SRR A PPGREF VT RIRL » Bl 6 R (Chancery) R Fi T

(R AL SRR AR (50 5 o [T AR H I - I PR 22U
IR 25 7 v B R H A o o szt s e gy PIRVRT R L S ie =
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Thonson EJ R [l A ARR TS Y B~ ey Collins ?ELMF[F 2R i Tﬁﬁ

of any Book or Books already Printed, who hath not Transferred to any other the Copy or Copies of
such Book or Books, Share or Shares thereof, or the Bookseller or Booksellers, Printer or Printers, or
other Person or Persons, who hath or have Purchased or Acquired the Copy or Copies of any Book or
Books, in order to Print or Reprint the same, shall have the sole Right and Liberty of Printing such
Book and Books for the Term of One and twenty Years, to Commence from the said Tenth Day of April,
and no longer; and that the Author of any Book or Books already Composed and not Printed and
Published, or that shall hereafter be Composed, and his Assignee, or Assigns, shall have the sole
Liberty of Printing and Reprinting such Book and Books for the Term of fourteen.”).

2 Abrams, supra note 20, at 1140-1141. See also Patterson & Joyce, supra note 20, at 922-923.

30 j@?ﬁ[fl Patterson & Joyce, supra note 20, at 923-926.
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oy

James Thomson JK{ i "M% | (The Seasons)iff & ¥ (At 1729 & F-mﬂ Andrew
Millar » Millar 7 5 Fh ™ i KRR, (BRI » FIRIIRY T 4 (E )+ 5
i P = > Robert Taylor % 15 HRLF 32 IR > # I
S PREEE] Millar #55 « TR, = SREIRJIF A LT o 2o R R
EEVFLFLI A2 o
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*! GOLDSTEIN, supra note 17, at 35-36. Paul Goldstein » [ 17 » F1 72-74 -

32 Millar v. Taylor, (1769) 4 Burr. 2303 (K.B.); Millar v. Taylor, (1769) 98 Eng. Rep. 201 (K.B.).

> Id. at 2309.

* Id. at 2311 (“Ist. Whether the copy of a book, or literary composition, belongs to the author, by the
common law: 2d. Whether the common law-right of authors to the copies of their own works is taken
away by 8 Ann. c. 19.”).
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* Id. at 2338.

 Id. at 2345.

7 Id. at 2398 (“From this argument—Dbecause it is just, that an author should reap the pecuniary profits
of his own ingenuity and labour. It is just, that another should not use his name, without his consent. It
is fit that he should judge when to publish, or whether he ever will publish. It is fit he should not only
choose the time, but the manner of publication; how many; what volume; what print. It is fit, he should
choose to whose care he will trust the accuracy and correctness of the impression; in whose honesty he
will confide, not to foist in additions: with other reasonings of the same effect.”).

¥ Jd. at 2398 (“The author may not only be deprived of any profit, but lose the expence he has been at.
He is no more master of the use of his own name. He has no control over the correctness of his own
work. He can not prevent additions. He can not retract errors. He can not amend; or cancel a faulty
edition. Any one may print, pirate, and perpetuate the imperfections, to the disgrace and against the
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will of the author; may propagate sentiments under his name, which he disapproves, repents and is
ashamed of. He can exercise no discretion as to the manner in which, or the persons by whom his work
shall be published. ).

3% Id. at 2405 (“His name ought not to be used, against his will. It is an injury, by a faulty, ignorant and
incorrect edition, to disgrace his work and mislead the reader.”).

0 Id. at 2332-34, 2349-52, 2405-06.

*1 PATTERSON, supra note 19, 170-171.

2 Millar, 4 Burr. at 2355 (“ whether, after a voluntary and general publication of an author's works by
himself, or by his authority, the author has a sole and perpetual property in that work; so as to give him
a right to confine every subsequent publication to himself and his assigns for ever.”).

* Id. at 2385.
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Hif

Millar & 1768 =+ F ] » PypE i #h= L}{—] J“'*‘i] BIAG UIJ?F[ Thomas Becket 7+

* Id. at 2385-86 ( “the whole of this right, in its utmost extent, is a mere right of action; a right of
bringing an action against those that print the author's work without his consent. ...... However, the
present action is a tort only: and no tort is assignable, in law or equity. It is not within any species of
action at common law....... The Legislature indeed may make a new right. The Statute of Queen Ann.
has vested a new right in authors, for a limited time: and whilst that right exists, they will be
established in the possession of their property. ™).

5 Abrams, supra note 20, at 1156.

¢ PATTERSON, supra note 19, at 172.

*7 Donaldson v. Beckett, (1774) 1 Eng. Rep. 837 (H.L.).
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81 Id. at 657-658 (“That an author, at common law, has a property in his manuscript, and may obtain
redress against any one who deprives him of it, or by improperly obtaining a copy endeavours to realise
a profit by its publication, cannot be doubted; but this is a very different right from that which asserts a
perpetual and exclusive property in the future publication of the work, after the author shall have
published it to the world....... A book is valuable on account of the matter it contains, the ideas it
communicates, the instruction or entertainment it affords. Does the author hold a perpetual property in
these? Is there an implied contract by every purchaser of his book, that he may realise whatever
instruction or entertainment which the reading of it shall give, but shall not write out or print its
contents....... It would seem, therefore, that the existence of a principle may well be doubted, which
operates so unequally. This is not a characteristic of the common law.”).
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